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Our Supreme Judicial Tribunal 


PROPOSED CHANGES AND THE PEOPLE 
By WILLIAM E. BORAH, U. S. Senator, Idaho 


By Radio from Washington, Feb. 1, 1937 


N A FREE government, no public official, the records 
and policies of no public institution, should be regarded 
as exempt from searching consideration, or criticism at 
the hands of the people. Neither can infallibility be expected 
of any man, or set of men. 

In considering the history, decisions and opinions of the 
Supreme Court of the United States, and in seeking to estimate 


-its worth in the machinery and strength of our government, 


it would be unreasonable, if not absurd, to proceed upon any 
different theory. That the Supreme Court in its long history 
has erred I would be the last to deny; that it will err in the 
future, I entertain no doubt; that it has on some occasions felt 
the effect of mad party passions raging about it is probably 
true. But after all this is admitted, when its worth is meas- 
ured by the service it has rendered to the cause of human 
liberty, to the advancement of human happiness, and to the 
maintenance of a government of law rather than a govern- 
ment of men, that it stands among the foremost institutions 
of the world seems true beyond peradventure of a doubt. 

The effort to establish and maintain an independent and 
uncontrolled judiciary long antedated the adoption of our 
Federal Constitution. The great desire to have a place in 
government where the humblest citizen might seek justice 
with no fear that his cause would suffer from the influence 
of political power was interwoven with the long struggle 
for Anglo-Saxon liberty. 

Far back in English history, still read with unfailing 
enthusiasm, Sir Edward Coke, Chief Justice of the King’s 
Bench, flung the laurels of a lifetime in the face of his King 
when the first Stuart bade the Chief Justice postpone con- 


sideration of a matter pending until His Majesty could make 
known to him the wishes of the crown. Since then, volumes 
have been spoken and written on this subject, and the vic- 
torious progress of the English-speaking world owes much to 
the success of this vital principle in free government. 

But the action of Sir Edward Coke was as exceptional 
as it was courageous. There was yet a long contest ahead be- 
fore the example he set could be brought to acceptance by 
those in power. One of the main questions settled by the 
English revolution of 1688 was that the people should have 
the right to appeal for protection to an independent tribunal 
of justice. Prior to that time the judges were subject to re- 
moval by the King. Under this power he took some of the 
keenest intellects and brightest minds of the English bar and 
made of them the corrupt and willing instruments of oppres- 
sion and injustice. Rather than to go before such a tribunal, 
Essex took his own life in the tower. Under this system Pem- 
berton was appointed, that he might preside at the trial of 
Russel, and was then recalled because his instructions, though 
strikingly unfair and partial, were not sufficiently brutal to 
satisfy his ruthless master who had given him for a time his 
polluted ermine. 

Under such a system one of England’s liberal statesmen, 
Sydney, was beheaded; freedom of speech destroyed, habeas 
corpus denied, and individual rights trampled under foot. So 
when the English yeomanry, the common people, drove their 
monarch from the throne, they wrote into the terms of the 
“act of settlement” that “judges’ commissions be made during 
good behavior and their salary ascertained and established.” 
This took it out of the power of the King to remove the 
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judges and out of his power to impoverish them by with- 
holding their salary. This was the first decided step toward 
an independent judiciary, and it was not long until the great 
English orator could truly say: “Though it was but a cottage 
with a thatched roof which the four winds could enter, the 
King could not.” 

Thereafter, instead of Jeffreys denouncing and cursing 
from the bench the aged Baxter, instead of Dudley taunting 
and tormenting the New England colonists, instead of Scroggs 
and Saunders, subtle and dextrous instruments of tyranny, we 
have Somers and Holt, and York and Hardwick, and Eldon 
and Mansfield laying deep and firm the great principles of 
English law and English justice, principles which still guard 
the personal rights of men and women and in lands far 
removed from the place of origin. 

Some one has said that everything good in the Federal 
Constitution is a thousand years old. One would not like 
to accept that statement in full. But many of the good and 
wise things in the Constitution are a thousand years old. 
Much that may be found in the Constitution with reference 
to the courts and the liberty, the rights, guarantees and 
privileges of the citizen are a thousand years old. A thousand 
years before we set about our task of writing a charter of 
government those without influence or political power well 
understood the worth, and often prayed and sometimes fought 
for a high-minded, humane, independent and just judge, whom 
neither fear, favor nor affection nor the hope of reward could 
bend from his course, as their only refuge against arbitrary 
power from the political side of the government. The huge 
volume of English history in which was to be found the long 
struggle for personal liberty and unbought and unpurchasable 
judges lay open before the framers, and from it they copied 
with copious hands. The urge of originality was not so strong 
with them as their desire for truth. The sacrifices and suffer- 
ing there recorded they were determined should not be re- 
corded again in our country by the American people. 

They, therefore, copied into our charter these rights 
brought from long years of experience and set up courts which 
they hoped, as Madison declared, would “consider themselves 
in a peculiar manner the guardians of those rights . . . that 
they will be naturally led to resist every encroachment upon 
rights stipulated for in the Constitution.” In the brief time 
at my disposal I want to recall a few facts indicating how 
well the court has performed the part assigned to it by 
Madison. 

When Madison, perhaps the most accurately compre- 
hensive and dispassionate mind of his day, declared that the 
court would “be an impenetrable bulwark against every as- 
sumption of power in the legislative or executive,” he was 
not reflecting upon the integrity or purpose or the patriotism 
of men who would occupy the Executive chair, or the want 
of ability or loyalty to American institutions of those who 
would make our laws. He was announcing a truth clear to 
him and as old as government and almost as unchanging and 
unchangeable as the ordinances of fate, that the political side 
of governments do not, and, in the nature of things can not, 
guard the personal liberty and individual rights of citizens 
with that degree of vigilance which free citizens are entitled 
to enjoy and without which free government cannot exist. 
Faction and party zeal, debate and political ambitions, cannot 
hold the scales of justice in impartial hands or weigh either 
the charges or the evidence with unresentful judgment. The 


most enlightened political leaders and the most advanced of 
governments have utterly failed to wisely administer justice 
without the aid of independent and incorruptible courts. That 
has been true from Pericles to Washington, and from Wash- 
ington to Roosevelt. 

We need not travel outside our own history or seek 
examples outside our own country. From time to time the 
executive and legislative, or, in other words, the political 
side of the government, have disregarded or trampled under 
toot practically every guarantee found in the Bill of Rights. 
Under the Federalists’ regime free speech, free press and 
free assembly, under laws enacted and passed by the Congress 
and signed by the President, were denied to the citizen. Men 
were charged with crime and thrown into prison for criticisms 
of public officials or the acts of government, and in language 
which the House of Stuart or the Bourbon kings would have 
scarcely regarded as offensive. 

Under the Democratic administration which followed 
men were arrested without warrant, thrown into prison, de- 
nied counsel in violation of the plain provisions of the Con- 
stitution. Under the Republican administration which fol- 
lowed men were denied the right of trial by jury, and the 
right of free speech and free press were utterly ignored. In 
such instances the Supreme Court of the United States has, 
in the language of Madison, proved in every instance “in a 
peculiar manner the guardians of those rights.” 

But I claim for these facts nothing more than proof 
that in every free government courts removed from the tur- 
moil and bitterness of politics are indispensable to the rights 
and liberty of the citizen, particularly the citizen who is with- 
out political influence or power. The experience of all history 
demonstrates this and common sense supports it. To reject, 
or even essentially modify, this great truth would present the 
most frightful and, at the same time, pathetic spectacle which 
the convulsions or decadence of nations affords—democracy 
on the back track. 

It would be a serious error, if not a fatal mistake, to 
regard these questions touching the integrity of the Constitu- 
tion and the independence of the court as party questions or 
to seek to treat them as such. If these are not governmental 
questions of concern to all people regardless of party, then 
there are no such questions. There are always those whose 
minds rise no higher than the level of party advantage who 
may contend these matters may be made party questions. But 
I believe them to be small in number and far more diminutive 
in influence. To assume, or to undertake to make it appear, 
especially in the light of American history, that any political 
party is the keeper of these heirlooms of democracy is too 
egregious for even the credulity of a political campaign. 

Both the old parties have their records on this question 
and they are not records that one would wish to recall except 
to avoid in so far as we can mistakes in the future. Neither 
of the old parties has hesitated at different times to disregard 
the guaranties of the Constitution or to denounce and assail 
the court when its decisions failed to sustain their course. 
While the court, under the leadership of Marshall, was de- 
livering opinions which laid the foundation for national power 
and which were afterward proudly accepted by an entire peo- 
ple, the court was being assailed and threatened with impeach- 
ment by the Democratic party then in power. Bills were 
introduced, designed to withdraw the jurisdiction of the court. 
At this time the court was criticized for ignoring state rights. 
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In these days it is criticized because it does not wipe out state 
rights. 

When the Supreme Court held that a citizen in private 
life could not be tried by a court martial and that every 
citizen accused of crime was entitled to his day in court, a 
perfect storm broke upon the court from Republican leaders. 
The Republican leader of Congress declared: “Whenever the 
decision of the Supreme Court in the judgment of Congress 
is subversive to the rights and liberty of the people . . . it is 
the solemn duty of Congress to disregard it.” The leading 
Republican paper declared: “It is this view of the decision 
‘gnoring the vital interests of the government . . . that a recon- 
struction of the court looms up into bold relief.” What had 
the court decided? Nothing more than that the plain provi- 
sions of the Constitution were binding upon the Congress, 
upon the Executive, and upon the courts. These were the 
grounds upon which party leaders thought proper to advise 
disregard of the Constitution and defiance of the court. 

Experience teaches that it is difficult to set constitutional 
bounds to the action of a political party enjoying great political 
power or a political party not enjoying power and striving in 
desperation to secure it. 

It seems unnecessary to recall more of these historic in- 
cidents relating to attacks upon the court because of decisions 
which afterward come to be looked upon and regarded as 
sound in principle and some of them as bulwarks of human 
liberty. There are other and numerous instances of this 
nature which I doubt not will come readily to the minds of 
my audience. 

I make this comment, however, that it is a demonstrable 
truth, supported by a wealth of facts, that the Supreme Court, 
in instances too numerous to be recorded tonight, has thrown 
the shield of the Constitution about the rights of the citizen 
when all other appeals for relief have failed him. When war, 
passion, or mob passion or political zeal or selfish schemes 
have carried men beyond reason or justice, the court, when 
called upon, has interposed to avert great wrongs. 

This is well illustrated by two recent cases: one where 
three ignorant, illiterate, impecunious Negroes, victims of 
inob passion and official cowardice, at last found safety and 
life in the order of the Supreme Court. The other, where a 
babbling fool, preaching destruction of the Constitution and 
the court as the tools of capitalism, found liberty under the 
terms and by authority of the very things he would destroy. 

By reason of certain decisions, the Supreme Court is 


government feels that the court is in great error. A study of 
the decisions to which opposition has been raised will disclose 
that, while a number of important matters have been passed 
upon, the dominant, overshadowing constitutional question, 
ine which will return again and again, involves the distribu- 
tion of power between the state and the Federal government. 
It was this question, as you know, which came near dissolving 
in failure the convention which framed the Constitution. It 
was this question which, in the early part of our history, 
divided our people in a long and bitter controversy. And it 
was this question which entered so largely into that con- 
troversy which finally drenched the nation in fraternal blood. 

It is back with us again, augmented and complicated by 
reason of the problems growing out of our social and indus- 
trial development during the last fiftv years. To use a some- 


what worn and too familiar sentence, we are again at the 
crossroads as to this problem which, conjure it as we will, 
like Banquo’s ghost, returns again and again to its place at 
the feast. 

The great problem now is: Do modern conditions make 
it imperative that the Federal government have greater, if 
not complete, control over most of the internal affairs of the 
states? That we have, in our legislation, not only since this 
depression, but for the last forty years, been crowding more 
and more upon the undoubted internal affairs of the state 
can hardly be doubted. And it has seemed that the court has 
gone to the utmost limit in sustaining some of these measures. 
That it has felt, however, compelled to hold that Congress 
has at times transgressed the plain terms of the Constitution 
has been no surprise to those who still believe in our dual 
system of government. 


In the case involving the validity of the National Re- 
covery Act, this question was one of the determining factors. 
The court was unanimous—conservatives and liberals, Repub- 
licans and Democrats—in holding that Congress had gone 
an arrow’s flight beyond the terms of the Constitution. This 
unanimous opinion is difficult to explain away. He would 
be a bold liberal who would declare that Justice Brandeis 
is not a liberal, a humanitarian, and profoundly learned in 
constitutional law. He has said on one occasion: “All rights 
are derived from the purposes of the societies in which they 
exist, above all rights rises duty to the community.” Justice 
Cardozo, whose liberal views and monumental knowledge of 
law would hardly justify his being placed among those who 
are not abreast of the times, indicated in his concurring 
opinion that the act under consideration was something in the 
nature of a legal riot. I take the liberty of mentioning these 
Justices personally because of the general charge that the 
court, while honest and capable, is suffering from a case of 
arrested development and plagued with the views of ancient 
days. 

But is this not a wholly different matter than the failure 
of the court to do its duty? Have we not in good conscience 
arrived at the hour when we should consult a higher author- 
ity than courts or Congress or executives—the people, the 
final authority upon this question of the distribution of power ? 
It seems to me that a question has arisen which only the peo- 
ple have the authority or the right to settle. Should there be 
a redistribution of power between the state and the Federal 
government? A question of this nature under present condi- 
tions cannot be put at rest by decisions from time to time 
upon particular statutes—it is more than a matter of judicial 
construction. It is not for us to urge, or connive, at the 
courts, through strained and doubtful construction, filching 
from the people power which the people have not granted. 

If the people desire that the Federal government shal! 
have control over their local affairs, it is for the people to 
say so. If the people desire to leave to Congress the unlimited 
discretion as to the things for which it shall appropriate 
money and the things it shall do with the money, it is for 
the taxpayers to say so. The court has no right to speak for 
them. What question is of greater concern to the people or 
comes more into their daily lives than the question of how 
much of local self-government it is safe and wise to sur- 
render? How much greater authority shall there be for 
establishing bureaucratic control over everything that touches 
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our daily living? Those who feel the Federal government 
should be given full control over our local affairs have open 
before them a tribunal from which there is no appeal, and, 
under our system, a tribunal with exclusive jurisdiction. 

In a few days we will pause in our deliberations in the 
Senate long enough to read Washington’s farewell address 
—an address as fresh and up to date in many respects as if 
it had been written yesterday. His views will always be rele- 
vant so long as dembcracy is relevant. I quote: “If, in the 
opinion of the people, the distribution, or modification, of 
the constitutional power be in any particular wrong, let it 
be corrected by an amendment in the way the Constitution 
designates—but let there be no change by usurpation,” either 
by Congress or the Executive or the courts, or by all of them 
combined. 

In conclusion, many proposals are being made relative 
to our supreme judicial tribunal—all the way from designat- 
ing the number of judges required to declare an act of 
Congress unconstitutional to that of withdrawing from the 
court jurisdiction entirely. I presume some, or all, of these 
proposals will come along for discussion and consideration, 
and there is no reason why they should not. In my opinion, 
there is every reason why they should. By all means let the 
subject in all its ramifications and implications be discussed 
in the Congress and before the people. That is the way, and 
the only proper way, for democracy to settle its problems. 
And when our legislative body shall have adjusted the court 
problems to the satisfaction of all, they may then rest from 
their labors. Besides, there is nothing more surely needed in 
this country, in my opinion, than a universal constitutional 
baptism. If our institutions are not fitted to serve the tran- 
quility and welfare of Gur people under present conditions, 
we surely should know, it. And I know of no way to arrive 
at the truth of these things so well and so effectively as gen- 


eral, thorough debate. But any plan which undertakes to 
accomplish any redistribution of power between the state 
and the national government, without the full authority of 
the people, should be regarded as a mistake, a mistake that 
there is no reason for making. That is peculiarly the people’s 
problem. And, under every rule or principle known to 
democracy, they, and they alone, should settle it. This pur- 
loining of constitutional power from the state by the Federal 
government, beginning far back in the past, has passed beyond 
all reason, and, before the final pillage takes place, those who 
are most deeply concerned should be heard. 

“The present day,” Metternich was wont to say, “has 
no value for me except as the eve of tomorrow, it is with 
tomorrow that my spirit wrestles.” Disregard of today can 
have no place in the affairs of a democracy. We must meet 
each day’s demands and omission to do so is at our peril. 
But disregard of tomorrow is scarcely less dangerous. To 
establish the precedent of making vital changes in our national 
charter without the authority of the people expressed in the 
manner pointed out by the Constitution may seem expedient 
for today, but it may torment us on many a tomorrow. We 
may not always have in power those who use the powers 
of government in the interest of the people. It has been stated 
by high authority that the Federal government now has 
the power and the governmental machinery which, in the 
hands of those with evil purpose, could destroy the rights of 
the people. Who knows when they will arrive? 

It has been correctly said that the laws which the As- 
sembly of France passed in the name of humanity and free- 
dom, Napoleon III used to put the members of the Assembly 
in jail. The power which the German people gladly gave 
to Bruning in a good cause, his successor made use of to rob 
them of the last vestige of self-government and of every 
semblance of liberty. 


Reorganization of Federal Judiciary 


By PRESIDENT FRANKLIN D. ROOSEVELT 
To Congress, Feb. 5, 1937 


the clear need for a comprehensive program to reorganize 

the administrative machinery of the executive branch of 
our Government. I now make a similar recommendation to 
the Congress in regard to the judicial branch of the Govern- 
ment, in order that it also may function in accord with 
modern necessities. 

The Constitution provides that the President “shall 
from time to time give to the Congress information of the 
state of the Union, and recommend to their consideration 
such measures as he shall judge necessary and expedient.” 
No one else is given a similar mandate. It is therefore the 
duty of the President to advise the Congress in regard to the 
judiciary whenever he deems such information or recom- 
mendation necessary. 

I address you for the further reason that the Consti- 
tution vests in the Congress direct responsibility in the crea- 
tion of courts and judicial offices and in the formulation of 
rules of practice and procedure. It is, therefore, one of the 
definite duties of the Congress constantly to maintain the 
effective functioning of the Federal judiciary. 


| HAVE recently called the attention of the Congress to 





The judiciary has often found itself handicapped by 
insufficient personnel with which to meet a growing and 
more complex business. It is true that the physical facilities 
of conducting the business of the courts have been greatly 
improved, in recent years, through the erection of suitable 
quarters, the provision of adequate libraries and the addition 
of subordinate court officers. But in many ways these are 
merely the trappings of judicial office. They play a minor 
part in the processes of justice. 

Since the earliest days of the Republic, the problem of 
the personnel of the courts has needed the attention of the 
Congress. For example, from the beginning, over repeated 
protests to President Washington, the Justices of the Supreme 
Court were required to “ride circuit” and, as circuit justices, 
to hold trials throughout the length and breadth of the 
land—a practice which endured over a century. 

In almost every decade since 1789, changes have been 
made by the Congress whereby the numbers of judges and 
the duties of judges in Federal courts have been altered in 
one way or another. The Supreme Court was established 
with six members of 1789; it was reduced to five in 1801; it 
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was increased to seven in 1807; it was increased to nine in 
1837; it was increased to ten in 1863; it was reduced to 
seven in 1866; it was increased to nine in 1869. 

The simple fact is that today a new need for legislative 
action arises because the personnel of the Federal judiciary 
is insufficient to meet the business before them. A growing 
body of our citizens complain of the complexities, the delays, 
and the expense of litigation in United States courts. 

A letter from the Attorney-General, which I submit 
herewith, justifies by reasoning and statistics the common 
impression created by our overcrowded Federal dockets— 
and it proves the need for additional judges. 

Delay in any court results in injustice. 

It makes lawsuits a luxury available only to the few 
who can afford them or who have property interests to 
protect which are sufficiently large to repay the cost. Poorer 
litigants are compelled to abandon valuable rights or to 
accept inadequate or unjust settlements because of sheer 
inability to finance or to await the end of a long litigation. 
Only by speeding up the processes of the law and thereby 
reducing their cost can we eradicate the growing impression 
that the courts are chiefly a haven for the well-to-do. 

Delays in the determination of appeals have the same 
effect. Moreover, if trials of original actions are expedited 
and existing accumulations of cases are reduced, the volume 
of work imposed on the Circuit Courts of Appeals will fur- 
ther increase. 

The attainment of speedier justice in the courts below 
will enlarge the task of the Supreme Court itself. And still 
more work would be added by the recommendation which 
I make later in this message for the quicker determination 
of constitutional questions by the highest court. 

Even at the present time the Supreme Court is laboring 
under a heavy burden. Its difficulties in this respect were 
superficially lightened some years ago by authorizing the 
court, in its discretion, to refuse to hear appeals in many 
classes of cases. This discretion was so freely exercised that 
in the last fiseal year, although 867 petitions for review were 
presented to the Supreme Court, it declined to hear 717 cases. 
If petitions in behalf of the Government are excluded, it 
appears that the court permitted private litigants to prosecute 
appeals in only 108 cases out of 803 applications. Many of 
the refusals were doubtless warranted. But can it be said 
that full justice is achieved when a court is forced by the 
sheer necessity of keeping up with the business to decline, 
without even an explanation, to hear 87 per cent of the cases 
presented to it by private litigants? 

It seems clear, therefore, that the necessity of relieving 
present congestion extends to the enlargement of the capacity 
of all the Federal courts. 

A part of the problem of obtaining a sufficient number 
of judges to dispose of cases is the capacity of the judges 
themselves. This brings forward the question of aged or 
infirm judges—a subject of delicacy and yet one which re- 
quires frank discussion. 

In the Federal courts there are in all 237 life tenure 
permanent judgeships. Twenty-five of them are now held by 
judges over 70 years of age and eligible to leave the bench 
on full pay. Originally no pension or retirement allowance 
was provided by the Congress. When after eighty years of 
our national history the Congress made provisions for pen- 
sions it found a well-entrenched tradition among judges to 





cling to their posts, in many instances far beyond their years 
of physical or mental capacity. Their salaries were small. As 
with other men, responsibilities and obligations accumulated. 
No alternative had been open to them except to attempt to 
perform the duties of their offices to the very edge of the 
grave. 

In exceptional cases, of course, judges, like other men, 
retain to an advanced age full mental and physical vigor. 
Those not so fortunate are often unable to perceive their 
own infirmities. ““They seem to be tenacious of the appear- 
ance of adequacy.” The voluntary retirement law of 1869 
provided, therefore, only a partial solution. That law, still 
in force, has not proved effective in inducing aged judges 
to retire on a pension. 

This result had been foreseen in the debates when the 
measure was being considered. It was then proposed that 
when a judge refused to retire upon reaching the age of 
seventy, an additional judge should be appointed to assist in 
the work of the court. The proposal passed the House but 
was eliminated in the Senate. 

With the opening of the twentieth century and the great 
increase of population and commerce and the growth of a 
more complex type of litigation, similar proposals were in- 
troduced in the Congress. To meet the situation, in 1913, 
1914, 1915 and 1916, the Attorneys-General then in office 
recommended to the Congress that when a district or a 
circuit judge failed to retire at the age of seventy, an addi- 
tional judge be appointed in order that the affairs of the 
court might be promptly and adequately discharged. 

In 1919 a law was finally passed providing that the Presi- 
dent “may” appoint additional district and circuit judges, 
but only upon finding that the incumbent judge over seventy 
“is unable to discharge efficiently all the duties of his office 
by reason of mental or physical disability of permanent 
character.” The discretionary and indefinite nature of this 
legislation has rendered it ineffective. No President should 
be asked to determine the ability or disability of any par- 
ticular judge. 

The duty of a judge involves more than presiding or 
listening to testimony or arguments. It is well to remember 
that the mass of details involved in the average of law cases 
today is vastly greater and more complicated than even 
twenty years ago. Records and briefs must be read: Statutes, 
decision, and extensive material of a technical, scientific, 
statistical and economic nature must be searched and studied; 
opinions must be formulated and written. The modern tasks 
of judges call for the use of full energies. 

Modern complexities call also for a constant infusion 
of new blood in the courts, just as it is needed in executive 
functions of the Government and in private business. A low- 
ered mental or physical vigor leads men to avoid an exami- 
nation of complicated and changed conditions. Little by 
little new facts become, blurred through old glasses fitted, as 
it were, for the needs of another generation; older men, 
assuming that the scene is the same as it was in the past, 
cease to explore or inquire into the present or the future. 

We have recognized this truth in the civil service of 
the nation and of many States by compelling retirement on 
pay at the age of 70. We have recognized it in the army and 
navy by retiring officers at the age of 69. A number of 
States have recognized it by providing in their constitutions 
for compulsory retirement of aged judges. 


ome rd wae ee 
ink Sit, SNe 


Franklin D. Roosevelt 


263 





Life tenure of judges, assured by the Constitution, was 
designed to place the courts beyond temptations or influences 
which might impair their judgments: it was not intended to 
create a static judiciary. A constant and systematic addition 
of younger blood will vitalize the courts and better equip 
them to recognize and apply the essential concepts of justice 
in the light of the needs and the facts of an ever-changing 
world. 


It is obvious, therefore, from both reason and experi- 
ence, that some provision must be adopted, which will oper- 
ate automatically to supplement the work of older judges 
and accelerate the work of the court. 

I, therefore, earnestly recommend that the necessity of 
an increase in the number of judges be supplied by legisla- 
tion providing for the appointment of additional judges in 
all Federal courts, without exception, where there are incum- 
bent judges of retirement age who do not choose to retire 
or to resign. If an elder judge is not in fact incapacitated, 
only good can come from the presence of an additional judge 
in the crowded state of the dockets; if the capacity of an 
elder judge is in fact impaired, the appointment of an addi- 
tional judge is indispensable. This seems to be a truth which 
can not be contradicted. 

I also recommend that the Congress provide machinery 
for taking care of sudden or long-standing congestion in the 
lower courts. The Supreme Court should be given power 
to appoint an administrative assistant who may be called a 
proctor. He would be charged with the duty of watching 
the calendars and the business of all the courts in the Federal 
system. The Chief Justice thereupon should be authorized 
to make a temporary assignment of any circuit or district 
judge hereafter appointed in order that he may serve as long 
as needed in any circuit or district where the courts are in 
arrears. 

I attach a carefully considered draft of a proposed bill, 
which, if enacted, would, I am confident, afford substantial 
relief. The proposed measure also contains a limit on the 
total number of judges who might thus be appointed and 
also a limit on the potential size of any one of our Federal 
courts. ; 


These proposals do not raise any issue of constitutional 
law. They do not suggest any form of compulsory retire- 
ment for incumbent judges. Indeed, those who have reached 
the retirement age but desire to continue their judicial work 
would be able to do so under less physical and mental strain 
and would be able to play a useful part in relieving the 
growing congestion in the business of our courts. Among 
them are men of eminence and great ability whose services 
the Government would be loath to lose. If, on the other 
hand, any Judge eligible for retirement should feel that his 
court would suffer because of an increase in its membership, 
he may retire or resign under already existing provisions of 
law if he wishes so to do. In this connection let me say 
that the pending proposal to extend to the Justices of the 
Supreme Court the same retirement privileges now available 
to other Federal judges, has my entire approval. 

One further matter requires immediate attention. We 
have witnessed the spectacle of conflicting decisions in both 
trial and appellate courts on the constitutionality of every 
form of important legislation. Such a welter of uncomposed 
differences of judicial opinion has brought the law, the 





courts and indeed, the entire administration of justice dan- 
gerously near to disrepute. 

A Federal statute is held legal by one judge in one 
district; it is simultaneously held illegal by another judge 
in another district. An act valid in one judicial circuit is 
invalid in another judicial circuit. Thus rights fully accorded 
to one group of citizens may be denied to others. As a prac- 
tical matter this means that for periods running as long as 
one year or two years or three years—until final determina- 
tion can be made by the Supreme Court—the law loses its 
most indispensable element—equality. 

Moreover, during the long processes of preliminary 
motions, original trials, petitions for rehearings, appeals, re- 
versals on technical grounds requiring re-trials, motions be- 
fore the Supreme Court and the final hearing by the highest 
tribunal—during all this time labor, industry, agriculture, 
commerce and the Government itself go through an uncon- 
scionable period of uncertainty and embarrassment. And it is 
well to remember that during these long processes the normal 
operations of society and government are handicapped in 
many cases by differing and divided opinions in the lower 
courts and by the lack of any clear guide for the dispatch of 
business. Thereby our legal system is fast losing another 
essential of justice—certainty. 

Finally, we find the processes of government itself 
brought to a complete stop from time to time by injunctions 
issued almost automatically, sometimes even without notice 
to the Government, and not infrequently in clear violation 
of the principle of equity that injunctions should be gran*ed 
only in those rare cases of manifest illegality and irreparable 
damage against which the ordinary course of the law offers 
no protection. Statutes which the Congress enact are set 
aside or suspended for long periods of time, even in cases to 
which the Government is not a party. 

In the uncertain state of the law it is not difficult for 
the ingenious to devise novel reasons for attacking the 
validity of new legislation or its application. While these 
questions are laboriously brought to issue and debated through 
a series of courts, the Governments must stand aside. It mat- 
ters not that the Congress has enacted the law, that the 
Executive has signed it and that the administrative machinery 
is waiting to function. Government by injunction lays a 
heavy hand upon normal processes and no important statute 
can take effect—against any individual or organization with 
the means to employ lawyers and engage in wideflung litiga- 
tion—until it has passed through the whole hierarchy of 
the courts. Thus the judiciary, by postponing the effective 
date of acts of the Congress, is assuming an additional func- 
tion and is coming more and more to constitute a scattered, 
loosely organized and slowly operating third House of the 
National Legislature. 

This state of affairs has come upon the nation grad- 
ually over a period of decades. In my annual message to 
this Congress I expressed some views and some hopes. 

Now, as an immediate step, | recommend that the Con- 
gress provide that no decision, injunction, judgment or decree 
on any constitutional question be promulgated by any Fed- 
eral court without previous and ample notice to the Attor- 
ney-General and an opportunity for the United States to 
present evidence and be heard. This is to prevent court 
action on the constitutionality of acts of the Congress in 
suits between private individuals, where the Government is 
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not a party to the suit, without giving opportunity to the 
Government of the United States to defend the law of the 
land. 

I also earnestly recommend that in cases in which any 
court of first instance determines a question of constitu- 
tionality, the Congress provide that there shall be a direct 
and immediate appeal to the Supreme Court, and that such 
cases take precedence over all other matters pending in that 
court. Such legislation will, I am convinced, go far to 
alleviate the inequality, uncertainty and delay in the disposi- 
tion of vital questions of constitutionality arising under our 
fundamental law. 

My desire is to strengthen the administration of justice 
ind to make it a more effective servant of public need. In 
the American ideal of government the courts find an essen- 
tial and constitutional place. In striving to fulfill that ideal, 
not only the judges but the Congress and the Executive as 
as well, must do all in their power to bring the judicial 
organization and personnel to the high standards of useful- 
ness which sound and efficient government and modern con- 
ditions require. 

This message has dealt with four present needs: 

First, to eliminate congestion of calendars and to make 
the judiciary as a whole less static by the constant and sys- 


tematic addition of new blood to its personnel; second, to 
make the judiciary more elastic by providing for temporary 
transfers of circuit and district judges to those places where 
Federal courts are most in arrears; third, to furnish the 
Supreme Court practical assistance in supervising the con- 
duct of business in the lower courts; fourth, to eliminate 
inequality, uncertainty and delay now existing in the deter- 
mination of Constitutional questions involving Federal 
statutes. 

If we increase the personnel of the Federal courts so 
that cases may be promptly decided in the first instance, and 
may be given adequate and prompt hearing on all appeals; if 
we invigorate all the courts by the persistent infusion of 
new blood; if we grant to the Supreme Court further power 
and responsibility in maintaining the efficiency of the entire 
Federal judiciary; and if we assure Government participa- 
tion in the speedier consideration and final determination of 
all constitutional questions, we shall go a long way toward 
our high objectives. If these measures achieve their aim, we 
may be relieved of the necessity of considering any funda- 
mental changes in the powers of the courts or the Constitu- 
tion of our Government—changes which involve conse- 
quences so far-reaching as to cause uncertainty as to the 
wisdom of such course. 


Naziism, Past and Future 


DOMESTIC AND FOREIGN AIMS 
By ADOLF HITLER 


To Reichstag, Berlin, Jan. 30, 1937 
[CONDENSED] 


EN, delegates to the German Reichstag! On a day 
M full of meaning for the German people the Reichstag 

has come together. Four years have passed since 
the moment when the great inner change of a new birth 
which Germany has since lived through began... . 

It is not conceivably possible in the space of such a 
short demonstration to relate all which may be regarded as 
notable results of this perhaps astounding epoch in the life 
of our people. ... In the time when I traveled as a simple 
speaker through the German land I was often asked by 
bourgeois people—who believed in the necessity of revolution, 
instead of attempting to better conditions appearing to us 
damaging and unhealthy within the confines of the existing 
order and with the co-operation of the parties at hand—to 
what purpose a new party and to what purpose, above all, 
a new revolution ? 

My response at that time always had the same context, 
which was, firstly, in the misfortune and downfall of Ger- 
man conditions of life and conception of life, demands could 
not be put aside through the simple change of government. 
This change had taken place sufficiently before us without 
seeing the institution of appreciable improvement in Ger- 
man needs... . In the course of a long time it was thought 
the practical life of our people had gone down hill in a 
manner which was just as unnatural as the results were 
unfortunate... . 


Secondly, such revolutionary change, or new concep- 
tion, is unthinkable through the more or less irresponsible 
representatives—that means not through the political or- 
ganization of former constitutional life, but only through 
construction and battle of a new movement with the aim 
and purpose to undertake the necessary thorough shedding of 
blood and life! 

It was necessary to reform the political, cultural and 
economic life (of the nation) down to the deepest root, and 
this, when necessary, through the shedding of blood and 
life! 

This National Socialist revolution was, above all, a 
revolution of revolutions itself! 

Hereby I mean the following: 

Through thousands of years the opinion developed, not 
only in German brains but in the brains of others, that 
every true revolution was characterized by the bloody de- 
struction of exponents of previous regimes, combined with 
the destruction of public and private institutions and prop- 
erty. . . . This constitutes the greatest difference between 
the National Socialist and other revolutions. Perhaps with 
the exception of the Fascist revolution in Italy... . 

I don’t know whether there ever has been a revolution 
of such extensive scope as the National Socialist (revolu- 
tion) and which, despite that, permitted innumerable former 
political functionaries to go untouched or carry on their 
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former activities in peace. (We) even gave out the full sala- 
ries and pensions coming to (our) grimmest enemies, often 
in the highest state positions. 

We have done that! 

In any case, perhaps, these steps have not always served 
us in foreign countries. Just a few months ago we had the 
experience of having honorable British cosmopolitans think 
they must turn to me with a protest on account of the con- 
finement of one of the most criminal subjects of Moscow 
in a German concentration camp. It is doubtless due to my 
lack of experience not to have known whether those honor- 
able men spoke out in the same way against the bloody vio- 
lence of these Moscow criminals in Germany; whether they 
stated an opinion about the cruel slogan, “Strike Fascists 
dead where you see them”; whether, for example, they had 
given expression to their indignation against the slaughter 
and violation and bombing of tens—several times tens—of 
thousands of men, women and children in Spain! 

Had the revolution in Germany taken place accord- 
ing to the democratic example of Spain, then these unusual 
apostles of non-intervention in other lands would be re- 
lieved entirely of their trouble. 

Those conversant with Spanish conditions assure us that 
the number (of persons) bestially slaughtered—given as 
170,000—is rather too low than too high. According to this 
performance of brave, democratic revolutionaries in Spain, 
the National Socialist revolutions, in view of our popula- 
tion being three times as large, would have had the right 
to kill from 400,000 to 500,000 persons. 

That we have not done this appears to be almost an 
omission, and finds, as we see it, the most unfavorable judg- 
ment on the part of the democratic cosmopolitans. 

Anyhow, we would have had strength by this. (Our) 
nerves would have been better than those murderers who 
shrink back cowardly from every open fight and are able to 
slaughter only defenseless hostages. . . . All foundations and 
principles of the new Reich were the foundations and ideas 
and principles of the National Socialist party. 

When, today, after fours years, I stand before the Ger- 
man people and also give reckoning before you yourselves, 
my delegates, men of the German Reichstag, then you will 
not deny me and the National Socialist government the as- 
surance that I keep my former promises. 

The National Socialist revolution replaced former con- 
ceptions and institutions only when certain blind people 
thought they could disobey this program—which is counte- 
nanced by the people—only then were they bent with the 
iron fist under the laws of the new National Socialist Reich. 

Therewith, the National Socialist revolution was al- 
ready finished, because from the moment we took power I 
have considered it a matter of course that revolution led 
over into evolution. It was pointed out that the Nazi doc- 
trine revolutionized German life in principle. I want to say 
that our program is one of humanitarianism by conception 
of people bound together by blood and toil. 

It was declared, for the first time in history, that it 
has been made possible that man turns his gifts from God 
Almighty to the solution of problems which concern his very 
existence more than victorious wars or successful economic 
struggles. It was declared that the National Socialist revo- 
lution opened this conception for man. 





Misery came over mankind because it neglected to 
follow its instincts in this respect and by indulging in half- 
baked intellectual education. I am saying this prophetically: 
like realization that the earth moves around the sun led to 
revolutionizing the conception of the world. Thus the Na- 
tional Socialist blood and race theories will lead to revolu- 
tionizing the conception of man’s past and future. 

The outside world still has not grasped the spiritual 
foundation of the National Socialist revolution and is stil! 
debating about democracy versus dictatorship, while the 
Gerrnan revolution is actually democracy in the highest sense 
of the word. I refer to Napoleon’s statement that every 
soldier carries a marshal’s baton in his knapsack, declaring 
this will be applied in the political field in Germany, inas- 
much as every German boy whom Providence has singled 
out may also become a leader regardless of parents, age or 
fortune. I am also one of the people and not a foreign in- 
tellectual or apostle of international revolution. 

It is not the Nazi revolution’s aim to deprive one class 
of people of their rights through sending the bourgeoisie to 
“Siberia.” That would only breed a new revolution. There- 
fore, the Nazi party aims to let all spheres of society par- 
ticipate equally in the life of the state. (Of) all those who 
try to portray democratic governments as supported by the 
people in contrast to dictatorships, none had a greater right 
to speak in the name of the people than I. 

Sovereignty in Germany emanates from the people them- 
selves with the will of the people being given expression 
by (the National Socialist) party. 

Only an increase in production will emphasize the 
wealth of the nation. The four-year-plan expression of Nazi 
economic planning is intended to give constant employment 
to masses of workers no longer finding employment in the 
armament industries. . . . 

The state will not interfere with private initiative and 
above all does not want itself to become an employer. In an 
economic system like that of the National Socialist govern- 
ment, strikes and lockouts naturally cannot be countenanced 
because they are against the interest of the nation. 

The state and party continue to safeguard the education 
of Germans through the Hitler Youth and Labor service, 
the Army and (Nazi) party; also by supervising art and 
literature, press and the theaters. 

The entire education (system) is now directed toward 
Germans while Jews have been eliminated without causing 
the educational system of art and literature, as previously 
often happened, to break down. Quite the contrary. It now 
flourishes more than ever. In addition, the German people 
are thereby immunized against subversive tendencies from 
which the rest of the world suffers. 

This is safeguarding the nation’s innermost life and must 
be complemented by safeguarding the nation outwardly. The 
creation of the (German) army is the greatest marvel which 
the Nazis have performed. 

The agreement which Germany made with Japan to fight 
against the Commintern movement is living proof how little 
the German government thinks of isolating itself and how 
little it feels itself isolated. 

Further, I have more often than once expressed the wish 
and hope to come to equally good, hearty relations with 
all of our neighbors. As an example, between Germany and 
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France there can be no humanly thinkable cause for a quar- 
rel. The German government also (has) assured Belgium 
and Holland that it is ready to recognize and guarantee, at 
any time, these states as untouchable neutral territory. 

The German people have for a long time tried to reach 
trade agreements with their neighbors. (But) I do not 
believe that the economic co-operation between peoples can be 
carried on at great length on any other plan than the mutual 
exchange of goods. 

When I ascended to power I had a bitter duty to give 
the nation honor after it had been a pariah among nations 
for fifteen years. The new internal order of nations made 
it possible to shake off the shackles which we considered the 
deepest shame ever imposed on any nation. 

As I have pointed out today, it was necessary to establish 
German equality immediately, and that concerned only Ger- 
many. We thereby took nothing away from any nation, made 
no nation suffer. Secondly, the Reichsbank was again placed 
under Reich sovereignty. Thirdly, I denounced that part of 
the Versailles treaty which took equality away from our 
people and made Germans a second-rate people. It herewith 
finds its natural end. Fourthly, I announced the withdrawal 
of Germany’s signature to war guilt, thus giving back to 
Germany her honor and reputation. 

The decision to put through a second four-year plan will 
not be altered in the slightest. I want work and bread for 
my people through a solid, lasting process of production. 
[ cannot construct the future of the German nation on the 
assurances of foreign statesmen, on any international as- 
sistance, but I can build it only on the actual foundation 
f running production which I must market either domesti- 
cally or externally. 

Here, perhaps, I differentiate in my mistrust of optimis- 
tic statements of the English Foreign Minister. If Europe 
does not awake from the chaos of Bolshevistic infection, then 
[ feel that international trade, despite all the good-will of 
individual statesmen, will decrease rather than increase. For 
this trade is built not only on the undisturbed, secured pro- 
duction of individual people, but on the production of all 
peoples. I unfortunately cannot judge the future of Europe, 
so optimistically as Mr. Eden appears to believe he can. 

I could never keep my promise to my people before history 
if [—for no matter what reason—should pass up something 
which is necessary for the future existence of this people. 

I am happy—and we all are—over the increase in our 
foreign trade. 

I will not pass up, in view of the unclarified political con- 
ditions, anything which will guarantee the German people 
life and existence even when other states, perhaps, will be- 
come a sacrifice of Bolshevistic infection. I must deny this 
conception may be done away with as the birth of a weak 
phantasy. 

The following is certainly true: 

The English Foreign Minister lays before us theoretical 
perspectives while, for example, entirely other events are 
taking place in practice. For example, the Spanish revolution 
has driven 15,000 Germans out of that land and given our 
trade a serious blow. If this Spanish revolution should pass 
to other European lands, then this damage could not be 
decreased, but would be increased. . . . 

If the belief that Germany desires to pursue an isolation 
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policy comes from our exit from the League of Nations, then 
I would like to point out that the Geneva League never has 
been a real League of all the peoples, that a number of larger 
nations either never have belonged or contemplated exit be- 
fore we did without any one charging that they were pur- 
suing an isolationist policy. 

I believe on this point that Mr. Eden has mistaken Ger- 
man aims and conceptions. For nothing lies farther from 
us either politically or economically than to break off rela- 
tions with the rest of the world, or even lessen these rela- 
tions. On the contrary, the opposite is more correct. I tried 
so often to assist European understanding and have particu- 
larly often assured the English people and their government 
how much we desire upright, hearty co-operation with them. 
And that means all of us, the German people, not just I 
alone. I admit, however, that what appears to me as an un- 
bridgeable difference exists between the conception of the 
English Foreign Minister and ours. Mr. F -n states the 
British government does not want to see Europe torn in two 
halves under any circumstances. 

Today division of Europe, nay the whole world, into two 
parts is an accomplished fact. The treaty of Versailles tore 
Europe into two parts—victors and vanquished. . . . The 
second division of Europe took place with the proclamation 
of Bolshevist ideas, the integral feature of which was that 
it was not to be limited to one nation but imposed upon 
all nations... . 

If Mr. Eden is unable to see Bolshevism as we see it, this 
is perhaps due to Great Britain’s geographical situation. We 
intend to defend ourselves.in Germany from a pest which 
tried to make our country the same desert as Spain, which 
started with the shooting of hostages, the same as in Spain; 
National Socialism has not gone to Russia to get contact 
with Bolshevism, but the Jewish international of Moscow 
has tried to penetrate Germany, and still is trying it. 

The Bolshevist idea is the most venomous poison and I 
do not want any German citizen to come in contact with it. 
Any agreement with the present Bolshevist Russia would 
be without value for Germany, for it is not conceivable 
that Nazi Germany would ever aid Bolshevism nor would 
Germany ever want to be aided by any Bolshevist state, for 
I fear that nation which accepts such aid will perish. .. . 

I don’t believe the League of Nations can save any of its 
members. Mr. Eden, in one of his latest speeches, declared 
that actions, not speeches, are decisive.? May I be permitted 
to point out that hitherto the decisive characteristics of the 
League of Nations have been speeches rather than actions— 
except once, when moreover, it would have been better to 
have confined action to speeches. This sole action of the 
League failed to succeed as could have been expected. 

I have three times made the most concrete proposals for 
reduction of all, or at least limitation of, armaments. These 
proposals have been rejected. My greatest offer was to reduce 
the German and French armies to 300,000 each and equalize 
the British, French and German air forces. 

German proposals were answered by the conclusion of 
military alliances and the introduction of Soviet Russia into 
the central European field of politics, thus making limi- 
tation of armaments impossible. 

When talking of armaments, it would have been good 
in the first place to mention the armaments of the power 
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that set the standard for armaments of all others. 

Mr. Eden believes that states of the future ought to pos- 
sess only armaments necessary for defense. I am unaware how 
far the exchange of views with Moscow has proceeded for 
the realization of this beautiful thought. However, I may 
declare the dimensions of defensive armaments are de- 
termined by the dangers threatening a country. 

Each nation alone has the right to judge this. Germany 
contends that London alone can decide what is necessary to 
defend the British Empire. However, I stress that we alone 
are competent in determining the requirements of our own 
defense. 

Germany is happy to have found two friends in Italy 
and Japan whose views are identical and would be still hap- 
pier if the conviction would spread to the whole of Europe. 
Therefore, nobody welcomed the British-Italian agreement 
more than we. 

Germany’s attitude toward Spain is not dictated by 
colonial aspirations. Germany is on good terms with the 
nations which have not taken away Germany’s colonies. 

Germany has suffered so much from Bolshevist destruc- 
tion that she is unable to profit from such destruction in order 
to deprive an unhappy nation of property at a moment of dis- 
tress. Our sympathy for Franco is, firstly, of a general 
na‘ure; secondly, due to the conviction that a national con- 
solidation of Spain would best serve European economic in- 
terests. We feel the opposite outcome of the civil war would 
necessarily cause further spread of disaster. Hence, we are 
ready to do everything to restore normal conditions in Spain. 
. . . If the League of Nations is given only the task of 
guaranteeing existing conditions and perpetuation of them, it 
might just as well intrust itself to the task of supervising 


the rise and fall of the tide or preserve the direction of the 
Gulf Stream. 

It will not be able to do either this or that. The League’s 
existence ultimately will depend on insight into the neces- 
sity of reform concerning relations between nations. 

Germany built up a colonial empire without robbing 
any one or violating any treaty and without waging war. 
This empire was taken away from us. 

The reasons adduced in favor of this measure all were 
invalid. Neither the argument that the natives did not desire 
German rule, nor that the colonies were misadministered 
nor that they were valueless would hold. 

Moreover, Germany needs raw materials which could 
be bought only if exports could be steadily increased. Hence, 
the demand for colonies naturally always will be renewed 
in our thickly populated country. 

I had in my life three unusual friends. In youth, it 
was need which accompanied me through many years. As the 
Great War ended, it was sorrow over the breaking up of 
our people which gripped me and determined my path. 

Since this January 30 four years ago I became acquainted 
with care as a third friend—care for the people which the 
Reich intrusted to my leadership. 

It has not left me since then and will accompany me 
to my death. How could a man attempt to bear these bur- 
dens if he could not, in faithful trust in his mission, count 
on the acquiescence of Him who stands above us all? 

It is fate which often forces men with special duties 
to be alone and solitary. I also want to thank here the 
providence which found me a group of the truest fighters 
who hung their lives on mine and who since have fought at 
my side for the resurrection of our people. 


Economic Nationalism vs. World 
Recovery 


By GEORGE P. AULD, C. P. A., Haskins & Sells 


At annual meeting of American Institute of Consulting Engineers, New York, Jan. 18, 1937 


chine seemed to most people to be functioning nation- 

ally and internationally with a large measure of 
success. Production was going forward on a rapidly increas- 
ing scale. Everywhere on earth vast quantities of goods were 
being exchanged under a reasonably liberal commercial 
regime. That regime, if not one of unrestricted freedom of 
trade, seemed amply free to assure a continuous lifting of 
the standards of civilized comfort and satisfaction. The theory 
of an indefinitely expansible demand for consumers’ goods 
seemed to many to be in process of practical demonstration. 
Today we appreciate that serious defects were concealed 

in that smoothly working structure of production, trade, and 
finance. In this country and elsewhere, agriculture was re- 
ceiving less than its fair share of the national dividend and 
other large classes enjoyed insufficient income to support an 
aggregate consumptive demand on the scale required by the 
increase in industrial output. Credit was over-expanded na- 


D) sive the late 1920's the world economic ma- 


tionally and internationally. The industries of Germany had 
been reconstituted by the investors of the United States and 
England, but the frame of mind of the German people toward 
their obligations boded no good for their creditors. England, 
the keystone of the arch of international commerce and 
finance, had been badly battered by the war, its productive 
machinery was obsolescent and its export trade and foreign 
earnings were shrinking. Japan was restlessly contemplating 
a great drive for population room and expanded markets. 
In our own country, an unprecedented boom in values, far 
outrunning the capital equivalent of current earnings from 
property and enterprise, was shortly due to collapse. 

When the great recession set in, the world production 
of foodstuffs continued to show a slight upward trend. All 
other production, however, started sliding downhill, until 
in 1932 it reached a bottom which has been estimated by the 
League of Nations at about 70 per cent of its 1929 physical 
volume. During that same period, international trade dropped 
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off, by a smaller proportion, to about 74 per cent of its 1929 
level, this margin of greater resisting power measuring the 
movement of existing commodity stocks into consumptive 
channels against the expenditure of accumulated savings. 
These appalling shrinkages in production and trade, as we 
have long been painfully aware, reflected a complex of eco- 
nomic aand social dislocations more widespread and formida- 
ble than any that the modern world had previously ex- 
perienced. 

From 1933 there began a halting recovery, which within 
the next three years acquired strong headway. During those 
years, while world population increased 9 per cent, the physi- 
cal volume of production of foodstuffs remained approxi- 
mately stationary at 104 per cent of 1929. By 1935 all other 
production had climbed back, due in large part to demand for 
producers’ capital goods, to about 92 per cent of 1929. The 
physical volume of international trade, however, came back 
to only 82 per cent of the 1929 level. 

A chief explanation of this substantial lag in the restora- 
tion of commerce lies in the rise of economic nationalism. 
The erection for technical reasons of import barriers and the 
vogue of policies aimed at national self-sufficiency have re- 
sulted in the movement of a smaller proportion of national 
production into international trade. 

Economic nationalism, in its present aggravated form, 
came into being in Europe from and after 1931 as an emer- 
gency system of economic defense. The failure of the Credit 
Anstalt and other banking institutions and the calling of 
international loans placed an intolerable strain upon the 
currency systems of many countries. The obvious defense 
against the depletion of currency reserves was the erection 
of import barriers and exchange controls. Such measures 
served with considerable success their immediate purpose as 
emergency devices, but they brought no long-term relief. A 
regime of trade control, once embarked upon, has no logical 
stopping point. It is like the drug habit. Commerce becomes 
progressively a matter of central bureaucratic management, 
until its complications become too vast for any mere human 
mind to cope with. All elasticity of relations vanishes and 
the creative principle disappears. Trade takes the direction 
of ‘buying only from customers, with the result that goods 
are accepted that do not suit the market and established 
channels of commerce are silted up. Peter is robbed to pay 
Paul. We satisfy our customers by pushing their customers 
out of our markets, one deficit being covered by creating 
another. Triangular trade is suppressed, and the bilateral 
exchanges tend to reach a balance at the level of the smaller 
side of the former trade movements. Thus while in the be- 
ginning an acute collapse may have been warded off, a rigid 
and static, if not actively deflationary, regime comes into 
being. 

After 1931 while these mechanical control devices were 
being multiplied, national attitudes in justification of poli- 
cies of self-sufficiency were finding increased expression. 
These attitudes the world over rest in part on some of the 
most reasonable aspirations of the human spirit, and in part 
on brutal philosophies of power politics and preparation for 
aggressive war. In their extreme manifestation they have 
taken the ominous form of creating employment for the 
people by devoting their productive energies on a compre- 
hensive scale to the building of armaments. Thus Germany 


has been able to stave off the crisis toward which a highly 
developed system of managed trade was driving her, but she 
now faces a possible reckoning of a far more desperate kind. 

Elsewhere, economic nationalism reflects ambitions, of 
a more moderate character, to attain a better balance in do- 
mestic production. The highly industrialized countries of 
Europe want a broader based and healthier agriculture, and 
the great raw material producing countries seek to develop 
their own manufactures. Here again, even where the ambi- 
tion to make war is lacking, the fear of being forced to 
fight for existence puts a driving power behind the ideal of 
self-sufficiency far greater than the normal needs of the 
situation would suggest. 

Thus we observe that the expansion of international 
trade is retarded on the one hand by the continuance of short- 
range protective devices leading to a deflationary bilateral- 
ism, which most countries would now gladly dispense with, 
and on the other hand by longer-range policies of retraction 
of export industries in favor of the development of indus- 
tries of other kinds to serve domestic demand. These latter 
policies, consciously aimed at self-containment, are rated by 
leading authorities as the greatest obstacle to a full revival 
of international commerce. Statistical support for this view 
is found in the heavy increases in the production of indus- 
trial equipment for raw material countries that have ob- 
served with concern the dwindling of their former agricul- 
tural markets abroad and a complementary curtailment of 
foreign sources of supply of factory products. 

Now, the truth of course is that the high standards of 
modern living have been built on the production of com- 
modities in volume at low cost, through division of labor 
and a high degree of specialization, and that this principle 
is no less valid as between nations than it is as between indi- 
viduals. When less efficient higher-cost production is substi- 
tuted, fewer articles move into the market and to the con- 
sumer. Contraction of the exchanges of man’s products im- 
plies a contraction of his living standards, while expansion 
of the exchanges means expansion of those standards. Despite 
these truths, it is hard to quarrel with the desire in a country 
let us say like England, or on the other hand like Argentina, 
for a better balanced national production. 

Yet it is rational to hope and, granted peace, it is jus- 
tifiable to expect that the swing in that direction will not 
be of too exaggerated a character. Some moderate compro- 
mise, such as all the problems of society demand, should 
be invoked to prevent making a fetish out of a process which 
will require Procrustean methods of enforcement to make it 
work. It will not be easy on a large scale to turn city- 
dwellers into farmers or to make over gauchos into puddlers. 
Neither the races of man nor the lands that they occupy have 
been cast in standard molds, and the progress of civilization 
from the first has been a function of a marked differentiation 
of climates, soils and resources, and an expression of bril- 
liant divergences of racial gifts and aptitudes. Nor can a 
scheme of making all the nations jacks of all trades be en- 
forced without piling new and painful adjustments on top 
of the already too numerous dislocations of recent years. 
It is the specter of a new world war that now chiefly drives 
the nations toward an uneconomic reorientation of produc- 
tion. When that specter has been laid, it is hardly to be 
doubted that the normal tendencies of economic forces will 
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reassert themselves and that international trade will again 
and more fully reflect the exchanges of specialized produc- 
tion. 

Such an appeasement of a political nature as a remedy 
for exaggerated ideals of economic self-sufficiency is among 
the imponderables. But for the disease of bilateralism more 
tangible remedies are plainly within the bounds of prac- 
ticality. Though the two groups of forces are by no means 
mutually exclusive, the principles and the devices of bi- 
lateralism generally have few apologists left today. The ap- 
palling complications of systems of managed trade are the 
despair of the statesmen and economists of the countries con- 
cerned, and the recent efforts of the American Government 
to loosen the tangle through reciprocal action in lowering 
tariffs and other barriers have received world-wide acclaim. 


The negotiation of the Hull agreements under the Re- 
ciprocal Trade Agreements Act of 1934 has proceeded upon 
the assumption that many of the barriers could be abclished 
without substantial damage to protected interests, and that 
their reciprocal removal would stimulate new and effec- 
tive consumers’ demand within the borders of both parties 
to the undertaking. Excessive barriers abroad have compre- 
hended both unduly high tariffs and quantitative barriers 
in the form of import quotas and embargoes. In the United 
States they are represented by the unnecessarily high duties 
raised in 1930 by the Smoot-Hawley tariff act—a piece of 
legislation which has no friends among economists. The 
United States Tariff Commission pointed out that the rates 
under that act affected over 1,000 products of considerable 
interest to foreign producers which were more or less non- 
competitive and unsuited for production in the United States 
or the imports of which have represented less than 5 per cent 
of our domestic production, or have substantially declined 
relatively to consumption or on which the rates exceeded 
50 per cent ad valorem. 

By the reciprocal paring down of excessive duties on 
selected items (the reductions on the American side being 
limited by law to a 50 per cent reduction from the rates 
scheduled in the Tariff Act), prices have been made more 
attractive to consumers and new trade has been created. 
Payments for increased imports have furnished buying power 
for increased exports, and the possible dangers of undue dis- 
placement of domestic production or of undue pressure on 
the international position of currencies have thus been mini- 
mized. By this well-conceived and conscientiously executed 
American program there has taken place an amelioration of 
restrictions surrounding some of our most significant trade 
relationships, including our trade with such important cus- 
tomers and suppliers as Canada, France, the Netherlands, 
Belgium, Cuba, Brazil, Sweden, Switzerland, and Colombia. 

In addition to these readily recognizable direct effects, 
the Hull program conduces broadly to the eventual restora- 
tion of a more liberal general regime of world trade, through 
the insistence of our government on the mutual granting of 
unconditional most-favored-nation treatment. All concessions 
made by the United States under the Trade Agreements Act 
are automatically generalized to all countries granting our 
commerce equitable treatment. The scope of practical appli- 
cation of this principle is limited by a policy of restricting 
the granting of agreement concessions mainly to items of 
which the agreement country is a principal supplier, and it 


is this fact that negatives the claim that important bargain- 
ing power is given away when the concessions are auto- 
matically generalized to third parties. Moreover, the con- 
cessions thus generalized to third parties are so passed along 
only in consideration of our receiving in return from those 
third parties the benefits of most-favored-nation treatment 
under all their commercial treaties. In its broadest signifi- 
cance, the advantages of the American trade policy, based 
on acceptance of the unconditional most-favored-nation prin- 
ciple, are that discriminations are obviated, the international 
price structure is safeguarded from the chaos of preferential 
price cutting, and the spirit and practice of commercial war- 
fare are avoided. 

One other element essential for the restoration of trade 
is still missing. Reciprocal lowering of trade barriers ex- 
pands exports against imports. But the tinal export balances 
of surplus-producing countries have to be carried to debtor 
countries by operation of the credit system. International 
long-term lending is still today practically non-existent. But 
it will undoubtedly be revived as soon as the depressive in- 
fluences of threatened war are relieved. The capitalistic sys- 
tem functions normally only through the national and inter- 
national operation of the credit system. This is no more than 
the statement of altruism, for the supply of capital and the 
supply of credit are two terms for the same thing. 


Amongst individuals, the capitalist is that person whose 
surplus income is left with others on call or on long-term 
investment. Amongst nations, the capitalist is that nation 
whose surplus earnings from trade are left abroad on call 
and ultimately converted into long-term foreign investment. 
By that process of conversion whereby the current export 
balances are funded the continued movement of the sur- 
pluses is assured—to the benefit alike of the creditor country 
and of the debtor country. The resumption of long-term in- 
vestment is also desirable in a more technical connection in 
order to relieve national economies from the dangers arising 
out of the rapid international movement of short-term money. 
In this generation it appears that the United States is nor- 
mally cast for the role of international capitalist, since as 
a natural fruit of our superior productive capacity our 
economy normally creates a current exportable surplus of 
capital. 

The idea of foreign lending is highly unpopular today, 
but the normal workings of economic forces, once there is a 
firmer prospect of peace, will take no denial in this respect. 
It is true that speculative risks will have to be run and that 
losses are unavoidable. But these things are only 2 usual ac- 
companiment of all enterprise. Even the canny and conserva- 
tive Briton has a saying that it is “better to have loaned and 
lost than never to have loaned at all.” However, we may have 
learned a little something from experience that will tend to 
keep the losses down. But for that matter, if we study recent 
records of some of our so-called sound and seasoned classes 
of domestic investments, we shall find that by comparison we 
did not do so badly as we have thought in our first great adven- 
ture of the 1920’s as banker-in-chief to the world. 

As to where the most suitable fields of our future foreign 
investment lie, many of you gentlemen here assembled could 
indicate with better authority than I. Scandinavia and South 
America, perhaps Mexico, certainly Canada, are names that 
suggest themselves to me. The investment will not of course 
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have to follow in detail the direction of our export trade 
balances with various countries. Some of our leading suppliers 
on balance will be fruitful fields for the investment of our 
capital. The capital market will, or should, function on its 
own criteria of investment credit, which are only in part the 
same as the criteria of trading credit. For that reason among 
others it seems to me a mistake to try to tie the sale of Ameri- 
can equipment in to American long-term loan agreements. For 
the proper functioning of the economic system all that is neces- 
sary is that the over-all national export surplus be funded 
somewhere abroad. That funding should occur preferably in 
those areas where political and economic conditions make the 
most satisfactory response to the tests of long-term credit. 
Wherever the investment is made, all the various pluses and 
minuses in the trade movements with individual countries will 
work out to a final balance through the exchange markets. And 
if each loan that is made is soundly made on a proper produc- 


tive basis, the aggregate of all the loans will be soundly made, 
and their service will be assured through the normal workings 
of the exchanges. 

All of which observations are submitted with the reserva- 
tion that, in a world now filled with the rumors of war, I 
am speaking of economic forces as they might be expected to 
operate under a regime of comparative peace. I do not know 
who can forecast the workings of a system built to carry on 
the occupations of peace, if the contingency of war occurs. But 
without attempting to pose as a prophet or to say what sort 
of a modus vivendi will have to be made with that restless 
spirit that now broods over Central Europe, [ shall hazard 
the guess that the recovery now taking place, and not least 
the recovery going forward in the United States, will have 
its favorable effect on political tensions abroad, and that 
the chances are good that there is a period of peace ahead 
of us. 


Higher Public Education 


THE CITY COLLEGE IN ADULT SOCIETY 
By MARK EISNER, Chairman, Board of Higher Education, New York City 
Hunter College Graduation, New York, Jan. 27, 1937 


[PASSAGES OF LOCAL INTEREST OMITTED] 


ful for. We owe thanks for the preservation of our 

democratic form of government in the period of great 
stress, happily just ended. We should be grateful for the 
maintenance of our liberties in the time of great trial just 
passed. We must utter praise for those who, in the trying 
time, have not failed us, in keeping open the institutions of 
higher learning in the country. 

There has recently arisen a school of severe critics of 
the American college. They base their attack upon the col- 
lege principally on the supposed isolation which it achieves 
for its students from the problems of adult living. Some 
have said that the American university prolongs the infancy 
of its students. This certainly cannot be said of our City 
colleges. ‘The very character of our colleges tends to make 
our students conscious of the physical and social environ- 
ment into which they must enter upon their graduation. 

Our students are in the midst of the teeming city life. 
‘They retain their family and community ties throughout their 
period of attendance at colleges. Many of them take up 
employment in the city in their free time, during the school 
vear, and in their vacation time. They travel to and from 
school in the crowded city subways and other conveyances. 
They avail themselves of all the opportunities for work and 
play in this large metropolis. They participate in the social, 
cultural, and economic life of New York City. They are 


z HERE is much that we in America should be thank- 


_mature men and women when they leave our colleges, ready 


to step into their places, when these are available for them. 
Our colleges, manned by distinguished faculties, offer the 
students an opportunity to analyze and to understand the 
life that is all about them and more, we make a definite 
effort to help in the integration of the individual into our 
society. Our courses of study, our special efforts in voca- 
tional guidance, and our extra-curricular programs have for 


their goal this very integration of the individual, his ad- 
justment into the normal life of our vast community. 

It is well to remember, however, that there are two 
important factors in this effort which are largely beyond 
the control of the college. They are, the state of society, by 
which I mean its economic and social health and the per- 
sonality of the student. It is unnecessary here to dilate upon 
the opportunities for normal economic and social adjustments 
of the college graduate in a period of expanding economy 
and in an era of good feeling. Society is ready to welcome 
to its board all newcomers when that board is heavily laden. 
A progressive and developing society eagerly seeks new 
recruits and can maintain itself only by the infiltration of 
a vigorous and productive youth. I believe that we are now 
approachng an expanding economic era and that society is 
out of the doldrums of inaction and is much in need of 
energetic, intelligent, trained young people who can carry 
on the tasks of our times. However, the first to be chosen 
for the important work that lies ahead will be those, who 
by their nature, or by their will, or by both together, will 
have achieved a certain indentifiable quality, which for want 
of a better name, we call “personality.” 

It has been reported that at The Alfred University, 
the faculty has recently begun to rate “students on six per- 
sonality traits.” The ratings are for honesty, judgment, initi- 
ative, industry, cooperation, and appearance. However, 
nothing is said about educating in these traits. I doubt if 
these personal attributes will adequately identify the desirable 
personality. I recall that Professor John Dewey said in his 
little book, “Human Nature and Conduct,” “it is fantastic 
to idealize personality just as personality aside from the ques- 
tion what sort of a person one is.’”’ The wisdom of this 
thought, which was set down by Dr. Dewey in 1921, is most 
apparent today when we see the various dictators inflicting 
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their ideals of personality upon the suffering nations in whose 
people they have crushed every vestige of liberty and freedom. 
When a nation yields itself to the personality of one man, 
the personality of every other individual in the nation is lost. 
Dr. Dewey points out the diabolical results of undesirable 
personality when he says, ““To make others happy, except 
through liberating their powers and engaging them in activi- 
ties that enlarge the meaning of life, is to harm them and 
to indudge ourselves under cover of exercising a special 
virtue.” 

While I believe with Will Rogers, when he said that 
“everybody is ignorant, only on different subjects,” I cannot 
escape the definition of personality as a self-consciousness and 
self-activity of an advanced type, motivated by understanding 
and reason. “Self-consciousness varies according to the intel- 
lectual development, and the term ‘personality,’ is usually 
connected only with the self-consciousness of an advanced 
type, not for example, with that of an animal,” according to 
one writer on this subject. 

Now I think that the students at our city colleges are 
extremely conscious of the things around them. Sometimes, 
however, it seems to me that they are not motivated by a 
complete understanding and well-ordered reasoning, no mat- 
ter how alert and aware they may be. I have tried for many 
years in my official capacity as the Chairman of the Board 
of Higher Education to achieve a sympathetic understanding 
of the many problems of the students and the faculty. In 
studying these problems I have often remembered the sage 
comments of Robert Louis Stevenson in his little essay 
“Crabbed Age and Youth.” I advise you all to read it and 
to quote from it for the benefit of your elders, especially 
such passage as, “The follies of youth have a basis in sound 
reason, just as much as the embarrassing questions put by 
babes and sucklings.” Or again you might refer to Stevenson 
where he says, “It is better to emit a scream in the shape 
of a theory than to be entirely insensible to the jars and 
incongruities of life and take everything as it comes in a for- 
lorn stupidity.” Stevenson also points out in this essay that 
“Some people swallow the universe like a pill; they travel 
on through the world, like smiling images pushed from 





behind.” In a final burst of exasperation with young con- 
formists Stevenson writes, “For God's sake give me the 
young man who has brains enough to make a fool of himself.” 
As for myself I would not advise any young man or young 
woman deliberately to make a fool of himself or herself, or 
for that matter to strut in the role of the martyr. But if your 
personal integrity demands a certain course of action or ex- 
pression, providing you are honestly sure that the course and 
its objectives are for truly moral ends, by all means go and 
make a fool of yourself. Then you will really demonstrate 
“what sort of a person” you are. 

The Eskimos tell their children a fable about a proud 
mouse, who bragged about his bravery and courage. It seems 
that one day the mouse woke in an Eskimo hut, to find the 
entrance to the hut ablaze. It was scared out of its wits as 
it watched the blaze grow larger and larger. Finally, coming 
to itself, the mouse thought that it must do something soon, 
or else it would be consumed by the growing fire. It there- 
fore decided to brave the flames by rushing out of the hut 
opening. Plucking up all its courage, the mouse ran through 
the opening to the hut and continued on its way for some 
distance before it dared to stop to examine itself for any 
burns or other damages to its fine fur. To its surprise a 
careful self-examination revealed no burning or scorching of 
its body. Its miraculous escape when going through the flames 
aroused its curiosity, and so it looked back at the hut, only to 
find it standing there, untouched by fire, but golden in the 
glow of the morning sun. 

To some of you, in your innocence, the adult world into 
which you are now emerging, may seem all ablaze. It is 
ablaze, not with consuming fires, but rather with the warmth 
and splendour of the friendly sun. It is not for you to stand 
in awe and to fear the world. You must immediately venture 
into it. Your bravery, your courage, your understanding and 
your integrity will enable you to do the necessary work of 
the world. At this time of your coming of age, you bring 
with you into your adult life, the best higher education, which 
our City could provide for you. Now you go and make the 
best use of it in coping with the “deep problem of life.”” Our 
society is badly in need of help at this time. 


America and War 


By RAYMOND LESLIE BUELL, President, Foreign Policy Association 


Before Conference on Cause and Cure of War, Chicago, Jan. 26, 1937 
[CONDENSED] 


fundamental facts. The first fact is that the world to- 
day is liquidating an unequal peace settlement made at 
the end of the World War. 

The second fact is that nearly every country of Europe 
is undergoing a social transformation, the result of which 
will not be a Communist Utopia, but a better world, based 
upon a greater degree of economic security and social jus- 
tice, and a lessening of class distinctions. 

Germany today is attempting to tear up the unequal 
provisions in the Treaty of Versailles. Most of these have 
already now disappeared. The question which confronts the 
world is whether Germany having torn up this peace struc- 


B EHIND the headlines of war and revolution lie two 


ture will go further and attempt to establish its supremacy 
in Central Europe. The German campaign in this direction— 
marked by economic penetration, propaganda and diplomatic 
bargaining—has met with failure. France and other states 
cannot accede to the German demand for domination in 
Central Europe because it will mean the extinction of 
Czecho-slovakia, which is the only democracy in Central 
Europe, and will hasten the advent of war between Russia 
and Germany. 

Consequently Germany, to obtain its ends, must be pre- 
pared to wage a war. Notwithstanding its present war 
economy, Germany today is weaker than in 1914. Despite 
its anti-Communist agreements with Japan and Italy, Ger- 
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many has no real allies. France and England are daily grow- 
ing stronger. The tendency of the Little Entente to dis- 
integrate has been checked. Poland has moved back to the 
anti-German camp. Mussolini will not allow Hitler to domi- 
nate Central Europe. 

The changed nature of modern warfare also inakes Ger- 
man victory dificult, if not impossible. The development of 
the air-arm has put Germany at a disadvantage. It will be 
virtually impossible to get a decision during the next war. 

To advance his ends Hitler has launched his crusade 

gainst bolshevism.* Many people believe that this war 
against bolshevism is simply an instrument for advancing 
Germany’s imperialist ends, but Hitler is sincere in his 
fanatical hatred of communism, and so far this war has really 
worked against German interests. Thus the anti-Communist 
pact with Japan has alienated both Britain and America; 
and the premature recognition of Franco, if he is defeated, 
will lead to the first real humiliation suffered by Nazi Ger- 
many. The non-intervention agreement with regard to Spain, 
had it only been enforced, was a sincere effort to prevent 
Europe from being divided into two ideological blocs. Funda- 
mentally, however, the real division in Europe today is not 
between the Fascist and Communist states, but between dic- 
tatorships and democracies. 

Although war is not imminent, a deadlock exists in 
Europe today. Unless a constructive political and economic 
settlement is soon made between Germany and the outside 
world, the outbreak of a general war during the next few 
vears is not unlikely. But a settlement is possible. 

The second dominant fact in Europe today is social 
transformation. The old social order which existed for the 
benefit of a few people is giving way to a new order which 
is reducing class distinctions and increasing the general 
standard of living. The new order will not be a Communist 
Utopia; some form of capitalism will remain its basis in most 
countries. But it will be a capitalism, tempered by state inter- 
vention, for a common good. 

This social transformation is taking place, with varying 
degrees of success, both in the democracies and the dictator- 
ships. It has gone furthest in the Scandinavian countries. 
These countries have the highest standard of living in 
Europe. They are probably the world’s most successful 
democracies. 

In Britain this same social transformation is taking 
place, if still more slowly. Today the country is occupied 
with such problems as nutrition and housing. A year ago 
France seemed to be dying of anemia, but today it is show- 
ing dynamic qualities. The conservatives shout that recovery 
is impossible under a Socialist Prime Minister, but recovery 
is slowly taking place. 

Other countries are attempting to solve the social prob- 
lem by revolutionary means. The only states in Europe which 
are moving rapidly into socialism are the Fascist states. 
Germany is carrying out many interesting social experiments 
the effect of which is to strengthen the middle class, par- 

*(For Hitler’s own vehement expression on this sub- 
ject, see his speech in this issue.) 


ticularly in the country, and to diminish class distinction. 
Nevertheless, the Nazi regime will fail in achieving its social 
objectives unless it expands by force or accepts an interna- 
tional settlement which will meet German economic needs. 

There is the danger that the United States should forget 
its share of responsibility for the present crisis and believe 
that we can escape from a European war by adopting a policy 
of negative isolation. 

Today it is the fashion to believe that we can avoid 
being drawn into a new European war by adopting so-called 
mandatory neutrality legislation and giving up foreign trade 
with warring nations. In fact, there are at least three reasons 
why the United States would find it difficult to keep out of 
a European war if it lasts very long: 

First, the debates in our last Congress demonstrate that 
the United States is not willing to abandon its old doctrine 
of the freedom of the seas. We are not willing to give up all 
of our neutral rights or our foreign trade—which is neces- 
sary if we really hope to insulate ourselves against war. 

Second, the American belief in democracy and liberty 
and the hatred of fascism in many circles will give rise to a 
strong demand in favor of America’s entrance into a war on 
the side of the democratic powers, should they reach the 
point of being overwhelmed in a war by Fascist opponents. 

Third, an even larger number of Americans will prob- 
ably come to believe that if the three Fascist dictatorships 
succeed in dominating Europe and the Orient these states will 
inevitably turn greedy eyes upon the Western Hemisphere— 
Latin America, the Caribbean, and even Canada—and thus 
injure the vital interests of the United States. From this 
standpoint, the British Empire and, to a lesser extent, France 
constitute the first line of defense in North America. Should 
this line begin to crumble, many Americans who now oppose 
war in the abstract would demand entry into the war as a 
measure of self-defense. 

The adoption of neutrality legislation which will weaken 
France and England in their struggle against the three world 
dictatorships will increase pressure within America to come 
to the aid of the democracies; and thus, paradoxically enough, 
hasten our entrance into the next war. The wisest neutrality 
policy is not mandatory embargoes, but the cash and carry 
system. 

In view of this grave danger the only sure means of 
keeping out of war is to assist in preventing it from break- 
ing out. President Roosevelt is in a unique position to break 
the existing deadlock between the two great democracies and 
the three great dictatorships. Is it too much to expect that 
such a result might be obtained from a six-power economic 
conference in Washington? 

On the other hand, if Germany refuses to make any con- 
cessions—which is unlikely—then the only alternative is for 
the democratic powers to maintain their diplomatic unity 
while taking concerted efforts to advance world economic 
recovery. The tripartite monetary accord concluded last Sep- 
tember might be followed by a tripartite commercial treaty 
lowering tariffs, at which the outside states might be invited 
to appear. 
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The Conceits of Science 


DOES PSYCHIATRY OFFER A WAY OUT? 
By IAGO GALDSTON, M.D., Information Director, N. Y. Academy of Medicine 


Before American Institute, Nov. 6, 1936 
[CONDENSED] 


environment, and over the material world. But science 

not only has failed to solve the essential problems of 
human relation but has indeed compounded them and ag- 
gravated them immeasurably. I go further and charge that 
science has dissipated, laid ruthless waste if not maliciously, 
at least ignorantly to the cultural and moral heritage of 
mankind and has left it spiritually bankrupt. This sounds 
like a grievous indictment, but while I enunciate it, it is not 
of my sole formulation. It is, on the contrary, compounded 
article by article out of the mouths and minds of men, in 
and outside of science, who command our earnest respect. 
I pick at random. “It has become commonplace to state,” 
said Max Mason, President of the Rockefeller Foundation, 
“that man’s control over the physical forces of nature has 
outstripped his control of himself. Technology has given him 
intoxicating power, and some of the results are not sur- 
prising. I have no desire to attempt an estimation of those 
material changes in our lives which are usually termed prog- 
ress, or to attempt a judgment of their effects on the well- 
being of man. Much must be entered on the wrong side 
of the ledger.” 

War was never more deadly than today, thanks to 
science. The fate of Sodom and Gomorrah, a rain of brim- 
stone and fire to consume cities and dwellers alike, hangs 
over London, Paris, Berlin, and since a heavy bombing plane 
was launched within our waters by a German ship in a recent 
demonstration, we must include in this grim threat New 
York and Washington, Chicago and San Francisco. There 
was a time when famine reigned—the earth being niggardly 
and the heavens dry. Today there is famine when the earth 
is bounteous, and men plow under the fruits of nature. But 
disease—ah, there you will say science has triumphed. But 
I say there is much vainglorious drivel spoken about the con- 
quest of the ancient plague, and the triumphs of modern 
medicine. Shall I pride in having cured the patient of his 
hemorrhoids, who has meanwhile developed a cancer? True, 
we have’ substantially eliminated smallpox, cholera, bubonic 
plague, typhoid, malaria, yellow fever, and diphtheria. But 
we kill 100,000 of our people yearly with our automobiles 
and through other accidental causes, and we injure and 
maim one in every fourteen. We have lengthened the aver- 
age span of life, and have intensified our problem of the 
chronically ill, the arthritics, diabetics, cardiacs, and neuro- 
logically sick. One in twenty-five among us becomes a 
charge on society at some institution for the mentally sick. 
Even those of us who are considered healthy are a mangy 
lot, as was revealed by the findings of the draft examinations. 
No, we have eliminated certain disease plagues, but in their 
stead we have created others—unemployment, monotonous 


GS cro has given mankind immense control over his 


work, crowded cities, nasty industrial towns, devitalized, syn- 
thetic foods, “ersatz nurture” for the mind and the spirit, 
speed, noise, dust, fumes, the mania of success; in a word, 
the most inane and insane of worlds ever. 

But at this point I sense welling up in your breasts a 
mighty protest, which only your compassion and breeding 
keeps you from shouting forth. “These many faults,” you 
would say, “you charge to science, but they are not of 
science’s making. Science had nothing to do with them. Science 
pursues truth; what men make of science is not the fault of 
science.” 

This seems like a weighty protest. Let us hear it phrased 
by one who has evidently given much thought to the subject. 
I quote the words of Professor Dayton C. Miller, of the 
Case School of Applied Science, spoken in the Commence- 
ment Address of June 1, 1936. Said Professor Miller: “It 
frequently happens that when new ideas are brought forth, 
evil-minded persons take advantage of them for selfish pur- 
poses; in this manner the contributions of science have been 
perverted to base ends, subjecting science itself to unjust 
criticism. Much of the criticism is caused by the fact that the 
scientific method is in general evolutionary (note well this 
term), that it tends to produce changes in accordance with 
increased knowledge and improved conditions. The politician 
violently opposes the application of methods involving the 
open presentation of a situation, and the drawing of con- 
clusions based upon a complete study of all the facts. Many 
ecclesiastical bodies obstinately resist changes of doctrine or 
procedure and refuse even to consider newly-discovered facts 
which bear upon their affairs. The ignorant and uninformed 
in general manifest an astounding intellectual inertia and 
refuse to modify their superstitions.” 

Let’s entertain the professor’s plea, which is really the 
common plea of the so-called defenders of science and let 
us scrutinize it closely. Conditions being as the professor 
says they are, and science, as well as scientists, being of 
this world, and not living in vacuo, what has been done by 
science to mitigate and to prevent the perversion of science 
to base ends? Has science studied the politician, fathomed 
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the ecclesiae, or analyzed the ignorant and the uninformed? © 


I say in reply that in sum and substance science and scientists, 
qua science and scientists, have done none of these. They 
have gone on in the quest of truth so-called, caring never a fig 
for the human consequences, because at rock bottom science 
is amoral, devoid of ethics, and not concerned at all with the 
good, the true, or the beautiful of Socrates or of Jesus. I 
do not mean that scientists are amoral men, or are unethical 
in their personal relations, or that they have not in their 
souls a sense for the platonic, good, beautiful, and true. They 
may and frequently do have all these virtues, but not as 
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scientists, only as private individuals, even as they may have 
their private church affiliations. Second, science is amoral and 
unethical only in that it rejected and continues to reject 
largely because it considers it superfluous the ethics and 
morality which it came upon as it grew of age. For basically 
science cherishes the conceit that if we but grow scientific 
enough we will attain to a level of rational existence, indi- 
vidual, national, and international, whereat there will be no 
need nor place for the mystical injunctions which go today 
under the appellation of ethics and morals, and which have 
come down to us in the Ten Commandments and in the 
Sermon on the Mount. Modern science spoke in the words 
of Laplace, replying to Napoleon’s question why God was 
not included in his Dynamics of the Universe, “J’ai pas besoin 
de cette hypothése-la.” I have no need of that hypothesis. 
So said Laplace; so echoes science. The spokesmen of today 
are not as bold as Laplace, but they echo his meaning and 
reiterate his opinion. Professor Robert A. Millikan believes: 
“The future progress of the world depends upon whether 
man uses the old jungle methods of thinking or whether he 
will make his thinking scientific.” Sir Richard Gregory 
warns: “If freedom and democracy are to endure, this con- 
strains the man of science to hold a watching brief, lest the 
name of science be taken in vain and the power of the fran- 
chise be abused by an instructed electorate.” 

Men have grown grim and humorless, and the world is 
factious. But, say the scientists, give us time and we will 
solve the riddle. Others of them, less certain of their powers, 
confess the need for some spiritual guidance. They look 
hopefully for some new humanism, or with faith to the older 
churches. This latter, smaller group of scientists are in a 
transition state, which must be painful to them as it is for 
the beholder of their plight. These would pursue science 
as it is and leave the rest to the spiritual mentors. These 
are the apologists for science and the pleaders for tolerance. 

But tolerance alone will not avail. This fragmentation 
of the human being into a separate material, and a separate 
spiritual being, simply perpetuates, and with time Aggra- 
vates, our difficulties. And besides science in common prac- 
tice renders less than a lip service to tolerance. Like an un- 
convinced but courteous man it says, “Yes, man’s spirit, 
possibly it exists, possibly it operates. I don’t know. On the 
subject I am open-minded but agnostic.” In fact, however, 
in his own thinking, in his work as a scientist, he is neither 
open-minded nor agnostic. How can he be when the tenets 
of his profession tie him down to certain preconceptions which 
exclude the spiritual, when his everyday occupations exact 


the most rigorous exclusion of that non-mensurable element ? 

I exclude from this charge those few among our lead- 
ing scientists who are grappling with this very problem— 
our Poincarés, our Eddingtons, our Haldanes, our Carrels. 
But the charge holds against the rest, and perhaps most 
emphatically against the teachers of science whose privilege 
it is to initiate the young and the uninstructed into what 
should be termed no less the mystery than the wonder of 
science. 

Instead of the aloof stand of the agnostic, the scientist 
should assume the position of the confessant, not professing 
revelation, but professing the limitations, the uncertainties, 
the obscurities of science. In this wise we could insinuate 
a potent antidote to the virulent conceits of science. Thus 
we might attain to that humanistic credo, so beautifully 
expressed by Gilbert Murray: “The uncharted surrounds 
us on every side and we must needs have some relation to- 
wards it, a relation which will depend on the general disci- 
pline of a man’s mind and the bias of his whole character. 
As far as knowledge and conscious reason will go, we should 
follow resolutely their austere guidance. When they cease, 
as cease they must, we must use as best we can those fainter 
powers of apprehension and surmise and sensitiveness by 
which, after all, most high truth has been reached as well as 
most high art and poetry: careful always really to seek for 
truth and not for our own emotional satisfaction, careful 
not to neglect the real needs of men and women through basing 
our life on dreams; and remembering above all to walk 
gently in a world where the lights are dim and the very 
stars wander.” 

Our discussion could, and no doubt will continue for many 
years to come. But this chapter must be brought to an end. 
Before doing so I must present a few anticipatory objec- 
tions. I am certain no one who has followed my arguments 
will miss their objective. The attack was centered on what 
I term the conceits of science. These I would were eliminated. 
The simple techniques of science I do not deprecate, save in 
so far as they share in the conceits. Nor do I wish the scien- 
tist to turn friar. It will suffice if he is not an antichrist. 
My arguments have none of the Rousseauistic plea for a re- 
turn to the primitive state, nor do I envisage any religious 
Renaissance. I look to science to become scientia, and to de- 
velop a concern with man as a spiritual being. Already there 
is such development. It is witnessed in psychiatry, and most 
notably in its preventive phase, mental hygiene. Few realize 
how much of the proverbial decalogue has been paraphrased 
and is being taught as mental hygiene. ““The voice is Jacob’s 
voice, but the hands are the hands of Esau.” 
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Assistant Secretary of State of the United States, 1933: 


“I BELIEVE THAT VITAL SPEECHES IS GIVING THE 
PUBLIC WHAT IT MUCH DESIRES TO HAVE THAT IS 
NOWHERE ELSE SO HANDILY AVAILABLE.” 
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The Future of Free Enterprise 


By SAMUEL B. PETTENGILL, Member of Congress from Indiana 


Before American Petroleum Institute, Chicago, Nov. 9, 1936 


free enterprise—nor that it will have a future. This 

may well be the last generation of Americans to re- 
ceive and cherish the legacy of liberty. This coming decade 
may bring the twilight of democracy right here in America. 
Another collapse such as we uad in 1929, and who of you 
will give bond for the survival of freedom? 


Before rejecting these forebodings as too pessimistic, 
let us make a brief but candid appraisal of the forces now 
loose in the world. In Asia you see China, the oldest of 
civilizations, and a republic, slowly disintegrating before 
the concentrated power of Nippon. In Mexico, once a re- 
public like ours, you have communism pure and simple— 
separated from us by the width of a river only. 

In the United States state socialism is advancing rapidly, 
as witness the political platforms upon which parties have 
gone on to actual victory in Minnesota, Washington, and 
elsewhere. In addition you have federal infiltration on a 
wide scale into fields once exclusively occupied by free enter- 
prise—the latter taxed to support its governmental com- 
petitor. 

Across the Atlantic the lamp of liberty has gone out 
in three-fourths of Europe. The swing toward the center 
daily gathers momentum. New barbarians march on ancient 
Romes and, in the name of “security,” place Czsar’s blood- 
rusted crown upon the fevered heads of those who call 
themselves the “saviors of the people.” 


Within a short distance of the place where the Prisoner 
of Chillon once appealed “from tyranny to God,” machine 
guns and concentration camps do the debating when politi- 
cal arguments arise. And while the blood purge of June 1934 
was on, a new messiah shouts: “During these 24 hours, J am 
the Supreme Court.” 


Idealism is chained to Czasar’s chariot, and the long 
thoughts of youth are poured and crystallized in the patterns 
of power, the idolatry of authority. Freedom to choose one’s 
occupation, to move from country to city, or the reverse, is 
at an end. Government by debate, by discussion, by con- 
ciliation, and toleration is trodden under the iron hoofs of 


the Man on Horseback. 


Even England, the “mother of democracies,” sees her 
authority challenged and her prestige weakened in the 
Mediterranean, in India, and hence throughout the world. 
And in that “tight little island” it was only 14 years ago 
when powerful groups appealed not to the franchise of free 
government, but to the brute force of a nationwide strike 
as their method to obtain a redress of grievances, a method 
repeated successfully this year in France. 

Democracy is proclaimed a “rotten corpse,” liberalism 
is spat upon, the authority of religion is spurned, the sanctity 
of private contract and public treaty is held for naught; the 
temple of international law, painfully built during five cen- 
turies of time, is overthrown, and all those immemorial 
decencies between man and the state, trial by jury, the in- 


ET me say at once that I do not know the future of 


dependence of the courts, habeas corpus, the civil above the 
military power, freedom of petition, of election, of speech, 
of assembly, of worship, of the education of one’s children, 
government by law and not by men, government which 
derives its “just powers” from the “consent of the governed,” 
the restraint against spoliation and confiscation, the assur- 
ance that if a man sow he may also reap, the one driving 
force (other than the lash of the slave) which makes wealth 
to accumulate and the arts and sciences to flourish—all these 
precious things are tossed into the sewer as the synthetic 
parade follows the modern Imperator who rattles his crim- 
soned sword and scans dark horizons for more worlds to 
conquer. 

Here in America worshippers of the state (not the 
“states”) grow in number. Bearing a banner with that 
strange device “‘special privileges for all’’ they come to Wash- 
ington seeking alms. Members of church, labor, youth, and 
women’s organizations are sponsoring the surrender of 
human destiny to politicians idealized as demigods. 

I am not at all certain that the swing toward the center 
has not gathered momentum that nothing can check until a 
disillusioned people have once more had their fill of Ceasar. 
It may be that we are fighting a rear-guard action. But if 
we must yield, we do so reluctantly and with a presumption 
in favor of freedom. 

There is a long flow and ebb in the tides of human 
destiny. Consider the following facts: The Constitution of 
the United States was written in 1787. When signed, Gov- 
erneur Morris said: “The whole human race will be affected 
by the proceedings of this convention.” Never was prephecy 
better justified by time. For down to 1917, when Russians 
established the “dictatorship of the proletariat” in place of 
the dictatorship of the Romanoffs, a period of 130 years, 
there was scarcely a movement on this planet that was not 
toward democracy and freedom from concentrated authority. 
Our Constitution became the model of the world. In the 
states of our Union, in the countries of Latin America, in 
the provinces of Canada, in New Zealand, in Australia, in 
South Africa and elsewhere, not less than 400 constitutions 
were patterned by freedom-loving men upon the basic con- 
cepts of our own Magna Charta—l, the distribution rather 
than the concentration of power; and, 2, that the individual, 
because created by God, and in His image, has dignities and 
rights as a human soul which are beyond the powers of 
princes or the might of majorities. 

But in 1917 the tide turned. From that time to this 
hour, except for the short-lived German republic, there has 
scarcely been a movement on this planet that has not been 
away from democracy toward the concentration of power 
and in favor of the doctrine that the individual has no 
rights which the state is bound to respect. Wearied and 
wasted by war, but with old loyalties dissolved by the dis- 
illusionment of mass murder, the House of Want invades 
the House of Have and demands bread even at the price of 
liberty. 
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Perhaps this swirling tide will break and turn before it 
reaches America. God grant it! But if in the perhaps not 
distant future free enterprise—and with it free government 
—should vanish from American life, an inquest is certain to 
be held. On that day, one of the saddest in history, many 
witnesses will be called. The question, who killed Cock 
Robin or permitted him to die, will receive many answers. 
Some will blame Moscow; others, Tugwell; others, the 
failure to require the teacher’s oath in the public schools; 
others, the failure to deport the communists, or to shout 
loudly enough “down with the reds”; still others, the vain 
but reckless pretensions of pulpit politicians “most ignorant 
of what they are most assured.” 

All these may influence the verdict, but I believe the 
final judgment of the impartial historian will be that free 
enterprise died in the house of its friends, its death wound 
given by its beneficaries, not by its foes. 

In my little book, Hot Oil, I said: 

“Can business men run business in the interest of the 
whole people? Can profits be harmonized with the needs of 
the nation for today and for tomorrow? Must the states 
surrender their historic jurisdiction to the nation? In a word, 
can we secure social objectives without regimentation, pros- 
perity without paternalism? Or, turning the question around, 
will paternalism produce prosperity? How much of liberty 
can we afford to pay for the promise of security? Or will 
bureaucracy, in destroying liberty, also destroy the efficiency 
in the production and distribution of wealth which alone 
makes security possible? 

“If democracy fails, as so many in these difficult days 
seem even anxious to predict, it will be because it fails to 
meet the new problems of a new industrial world in which 
economic structures transcend state lines. 

“What, then, is the true boundary between business 
and government, the states and the nation, individual re- 
sponsibility and public control, the line ‘which shall combine 
that degree of liberty without which law is tyranny, with 
that degree of law without which liberty becomes license’ ? 

““What are the proper limits of the functions and agen- 
cies of government? Those limits will be extended only as 
the failures of industry make the extension seem imperative. 
If business proves incapable of self-discipline in the interest 
of the millions, government will occupy new ground. The 
millions will demand it, and they have the votes. They will 
fly ‘to ills they know not of’ rather than continue to embrace 
conditions that have become intolerable. No constitution, 
however revered and hallowed with the blood of the fathers, 
will long check their course. 

“The fate of America is still in the hands of those who 
have the greatest stake in America—the leaders of enterprise 
and their shareholders. Will they, who have the most to 
lose, do most to serve?” 

It is only because I know there are men in this audience 
who are keenly aware of the pressing need of industrial states- 
manship of the highest order, it is only because I know that 
this and other trade organizations are hard at work to im- 
prove the standards of conduct of their numbers toward each 
other and the public, and thus to save free enterprise and free 
government to America, that I venture to speak today. 


I am none the less your friend even though I am unable 
to accept the easy alibi, so commonly held in business circles, 


that the push toward collectivism comes from without, rather 
than from within those circles. The thought I have prin- 
cipally to offer for your consideration is that business men are 
largely, if not chiefly, responsible for the very trends they 
fulminate against. 

If we are to save free enterprise, I am convinced that it 
will be done chiefly by industrial self-discipline placing limits 
on greed, recognizing the trusteeship of management—not for 
stockholders only, but for labor and the consumer—thus 
eradicating the evils of capitalism by self-surgery and making 
it function in the interest of the masses, without whose sup- 
port it cannot function at all. 

I recognize the difficulty, as did Edmund Burke, of in- 
dicting a nation or a system; but I do not see how we can 
approach this problem effectively without pitiless self-appraisal. 
I take courage because I see so many business men who are 
willing to face the facts and take their share of the responsi- 
bility and the blame. But I sometimes lose heart when I see 
others “‘passing the buck,” looking for a “goat” and, blinded 
by partisanship and self-interest, charge the trend toward 
regimentation and collectivism to a “brain trust,” a “rubber- 
stamp” Congress and Rexford Guy Tugwell. 

Gentlemen, let us be honest with ourselves and with the 
truth. Without entering now upon the merits or demerits of 
N.R.A. or A.A.A., or the potato bill or other similar legisla- 
tion, where did these bills find their origin? First, in the 
breakdown of capitalism and, second, at the urging of 
capitalists. 

Take N.R.A. I was present at its birth. I was in the 
Ways and Means Committee room when a representative, 
not of Karl Marx, but of American business, the president 
of the United States Chamber of Commerce, urged that leg- 
islation upon the Congress of the United States in behalf of 
the business interests of the country—a fact eloquently cor- 
roborated by Mr. W. T. Holliday in his testimony before 
the Cole Committee. 

Take A.A.A. Whence came the demand for and ready 
acquiescence in “regimentation” by the most individualistic 
and sturdy of all members of the capitalist class—the Amer- 
ican farmer? What apparent necessity induced him to reverse 
the habits of centuries, to kill pigs before they matured, and 
to plow under cotton and wheat before it was ripe for the 
harvest? It was because the loss of foreign markets has 
caused unsalable surpluses to accumulate. And why did farm 
markets disappear? It was, in part at least, due to tariffs 
lobbied for by American capitalists which in turn provoked 
reprisals abroad, and thus farm surpluses and crop control and 
“regimentation” at home. For a decade American industry, 
in power at Washington, saw the free enterprise of farming 
slowly starve to the point of desperation. 

If in the future there shall be a struggle for power in 
this country between the classes, industry would do well to 
have on its side the 30,000,000 Americans who live on the 
farms and in the county-seat towns and villages of America. 
The “farm problem” is your problem. 

When it is said that free enterprise has failed, my 
answer is that we have not permitted it to work. We have 
impeded it with a tanglefoot of our own making. 

Despite all this sudden talk of a “planned economy,” 
the fact is that we have never had a wholly free economy in 
this country. A policy of protective tariffs, for example, is in 
itself a repeal of the law of supply and demand. 
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Everywhere we see business men seeking to sustain them- 
selves and their prices by “controlling the market,” by 
monopoly, by subsidies, by franchises, by licenses, by certifi- 
cates of public interest and necessity, by patents, by trade- 
marks, by “pegging the dollar” to sustain credits, by devalua- 
tion to obtain advantages in international trade, by cheapening 
the dollar to pay debts through rising prices, by shifting the 
tax load to their competitors, by statutory price fixing, by 
retail-sales control; in other words, by “regimentation”—for 
the other fellow. 

The protest against this sort of thing was, in my judg- 
ment, the highlight of the recent campaign. 

In a notable paper two years ago Gustav Cassel of 
Sweden pointed out that the pressure of business interests 
upon government for special privileges for themselves or 
legislative handcuffs for their competitors leads inevitably 
to “planned economy” and, hence, to dictatorship. 

No government can write tariffs, license importers and 
exporters, pay subsidies, impose quotas, increase production, 
restrict production, regulate rates of foreign exchange, secretly 
manipulate huge stabilization funds, enter upon competitive 
under-valuation of national currencies, extend or restrict 
credit, raise and lower interest rates, fix prices, issue em- 
bargoes, regulate division of earnings between spending and 
investment, etc., without making mistakes which require cor- 
rections leading to more mistakes, without calling forth claims 
for compensating measures, in the same way that tariffs for 
manufacturers led to the demand for a “farmer’s tariff” or 
its equivalent; or, more recently, when the control of cotton 
production led to tobacco control, and from tobacco to pea- 
nuts to potatoes. Similarly, government-financed hydroelectric 
power plants, which compete with coal, increase the demand 
for subsidies for coal mines and for restriction of production. 

Because government grants favors to capitalists, it is 
appealed to to grant equalizing favors to workers. 

Because it creates agencies to benefit producers, it per- 
force must create other agencies to protect consumers—the 
consumers’ bureau and the producers’ bureau, each begging 
Congress for more money to checkmate the other! 

And so government goes about grasping for more and 
more power to cope with the abuse of the privileges it has 
itself created. 

If it be said: “upon what meat doth this, our Caesar, 
feed that he had grown so great,” the answer must be that 
the pressure of business interests forced the meat down the 
great man’s throat. 

Meantime, the invisible government is constantly at 
work behind the scenes to hog the cake and distribute the 
crusts of governmental favor. And all of this, let me repeat, 
is initiated not by pink young professors, but by business in- 
terests seeking statutory refuges from the competitive struggle 
they praise so highly—on paper. 

Meantime, members of legislative bodies are overworked 
with problems beyond their time, strength, and experience, 
and outside their proper jurisdiction. The inevitable tendency 
is to delegate their powers to a vast bureaucracy. What they 
themselves do is done poorly, and the resulting loss of con- 
fidence in the ability as well as in the disinterestedness of 
parliamentary government calls for louder cries for stronger 
men, and hence for the Strong Man himself, who in turn 
makes his mistakes—of which Napoleon and the Kaiser are 


only two of many that sent whole nations to disaster. 

Out of this tanglefoot that is throttling and discrediting 
free enterprise, there is an opportunity for an economic 
Abraham Lincoln who will free business men from the 
shackles wrought by themselves. 

Whatever may be said in justification of any one of these 
governmental favors to a particular group, considered by it- 
self, yet in their total aspect it is almost certain that the 
pocket of some American is impoverished by the exact amount 
by which another pocket is legislatively enriched; that the 
total wealth and purchasing power of the nation as a whole 
is not increased a nickel. On the contrary, it is almost equally 
certain that our people have been denied the almost limitless 
potentialities of our science and technology by these policies 
which hold the umbrella of paternalism over inefficiency and 
senility. In proof of this, is it not true that the enterprises 
which are in the van of recovery today—notably automobiles 
and petroleum—are those which are the farthest from bureau- 
cratic control, the freest of the favors and subsidies and pro- 
tection of government, and the most subject to the competitive 
stresses of free enterprise? 

I would listen long and attentively to an argument that 
the future of free enterprise requires the abandonment, step 
by step, of all these immunities and privileges and the gradual 
restoration of competition in all things save theft, fraud, and 
the exploitation of human beings. 

It cannot be denied that the same government that fixes 
prices for commodities, rents, and interest can with equal 
logic fix wages, either up or down, and shorten or lengthen 
hours of work. It all depends on who controls the govern- 
ment. In Germany and other countries today industrial 
workers are reported to be required to carry a “work card,” 
which easily becomes the European equivalent of the hated 
black list. Take it or leave it! Is this to be the reward of the 
American workman for rushing to Washington for the solu- 
tion of his troubles? If so, “planned economy” will have a 
sour taste for his children. 

In their international aspect this Chinese maze of trade 
restrictions might as well be recognized for what it is—the 
economic and monetary equivalent of war, with Armageddon 
only a step away. 

The future of free enterprise goes far deeper than “is 
dreamed of in our philosophy.” It not only involves the fu- 
ture of free government, but the future of civilization—any 
kind of civilization. 

It is one thing when business competes on its own hook 
for international markets. But when government itself be- 
comes the active partner of business men in throttling their 
international competitors, the latter rush to their govern- 
ments to make political and military answers to economic 
arguments. 

Thus the struggle is broadened and intensified. Is not the 
whole effort for national security rapidly increasing national 
insecurity? And is not every supposed trade gain offset a 
thousand times by the weight of armament and the cost of 
war—actual and potential? The world, it seems, can have 
trade and peace—or trade stoppage and war. 

Coming nearer home, what bill in recent years had more 
of the essence of collectivism, the destruction of states’ rights, 
the regimentation of enterprise, than the Thomas-Disney bill 
which would, if enacted, give an official at Washington the 
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power to fix the daily production of petroleum from every 
well in America and therefore, indirectly, the income of the 
owner and the price paid by the buyer. 

Again, without discussing the merits or necessity of the 
bill, it is the simple truth that it was the representatives of 
the industry itself who rushed to Washington crying, “O, 
beneficent bureaucrats, uncontaminated as you are with any 
knowledge of the problem of petroleum, and with that high 
detachment and objective viewpoint—resulting from never 
having seen an oil well—save us ere we perish, save us from 
ourselves!” 

From my conning tower at Washington I saw another 
great industry, not rushing to the Capitol, but dragged there 
«o stand trial for its own misdeeds. I heard the astonishing 
story of a dark jungle of holding companies pyramided 10 
stories high upon each other—the hiding place of financial 
freebooters. I saw the leaders of that industry, with ashen 
faces, unable to defend themselves. Some were personally vul- 
nerable, and those who were not felt forced by a spurious 
fraternalism to keep the door shut upon the skeletons in the 
closets of their industry rather than clean house. I said to 
some of these men that it passed my understanding how they 
could do.such a marvelous job on their physical plants and 
equipment—a miracle of science—and be so utterly dumb 
and deaf and blind on their public relations. I said to them: 
‘What you need is a Kenesaw Mountain Landis, a czar of 
vour own choosing, whose sole function shall be to call foul 
halls, and whose contract shall expire the instant he ever 
says ‘strike one.’” 

Industrial self-discipline. I saw the stock exchanges and 
banks finance the bubble of speculation until it finally burst 
in ruin in 1929 with a shrinkage in values of stocks and 
bonds alone—to say nothing of commodities and real estate, 
rural and urban—of $91,729,000,000, or three times the 
amount of the World-War debt. And then, with little help 
and much opposition, my committee wrote the stock-exchange 
act of 1934. 

I heard the story of stock split-ups, the watering of 
capital structures, the sale in interstate commerce of worth- 
less Peruvian and European bonds and domestic stocks, in 
which $25,000,000,000 of the savings of thrift and toil were 
lost beyond recall, and my committee wrote the securities 
act of 1933. 

Industrial self-discipline. In times called prosperous I 
saw 11,000 banks, nearly a third of the nation’s total, close 
their doors with $5,000,000,000 of hard-won savings dissi- 
pated to the four winds of heaven, and under the very dome 
of the nation’s capitol I heard an old man say: To hell with 
the Constitution. It did not save my savings.” 

Industrial self-discipline. A few years earlier I saw the 
legitimate wine, beer, and liquor industry—through illegiti- 
mate practices winked at by themselves—write their own 
ticket to exile and heard them pronounce the death sentence 
on their own hundreds of millions of investment. 

I pick up the Statistical Abstract of the United States, 
and read that, in 1928, 511 men had net taxable realized 
incomes of a million dollars or more, averaging $2,270,000 
each, or $7,000 a day apiece, and totalling altogether $1,108,- 
862,000—only 2 per cent of which, let it be noted, repre- 
sented compensation for services actually rendered—a total 
net income to 511 men greater than the gross income of all 


the wheat and cotton farmers of the nation, aggregating, with 
wives and children, some 10,000,000 Americans. 

“Ill fares the land, to hastening ills a prey 

“Where wealth accumulates, and men decay.” _ 

And then, a little later, I saw this capitalistic system 
collapse, stabbed in the house of its friends, its blood sucked 
by its beneficiaries, and 15,000,000 idle men dependent upon 
private charity or public dole—an army which, placed in 
single column two feet apart, would reach across the continent 
and back—America’s question mark to free enterprise. 

In 1933 I spent a year as a member of a committee on 
government competition with private enterprise. We devel- 
oped the facts. We showed socialism coming through the 
back door, but except their own ox was gored we got prac- 
tically no support from either business men or political 
leaders. 

This year I saw members of Congress—so often referred 
to as cowards or rubber stamps—risk their political lives to 
defeat a bill that would have opened the flood gates of infla- 
tion to the destruction of $108,000,000,000 of life insurance 
and then in the election this fall go up against the radio guns 
of a fascist in cloth, all without a word of thanks or an ounce 
of support from the presidents of the great life-insurance com- 
panies—who are, if they are anything, the trustees of the 
helpless aged, the future widows and orphans on 64,000,000 
policies. 

Gentlemen, I ask one intensely serious question: If the 
leaders and owners of the American system are too lazy to 
wash their dirty dishes, too selfish to be intelligent, and too 
timid to stick their necks out in defense of free enterprise 
and constitutional government, who will defend it? 

I see business men economize down to the last two inches 
of the lead pencils of their clerks, and themselves sweat and 
slave for twenty or thirty years to achieve a competency for 
the evening of life; and then, when the periodic crash comes, 
but with youth behind them, and the old push and drive no 
longer theirs, I see them with sublime courage start to weave 
anew the pattern of their hopes, but apparently with no 
thought whatever to softening the downward curve of the 
next collapse, or to the survival of the system itself to which 
they have given all their strength. 

I have no thought to be unjust. The average business 
man is so engrossed with the daily task, so harassed with 
making out reports to government bureaucrats, that he has to 
keep his nose to the grindstone from dawn to dark. As an 
individual, he is practically helpless. But it does seem to me 
that trade associations generally, as well as many of the 
larger companies, could well afford to have on their board a 
man whose sole responsibility is public relations in the broad- 
est sense, a man of unimpeachable integrity, to act as a 
tribune for the people, whose constant care it shall be that the 
priceless ingredient of character and fair dealing with worker 
and customer and people and government shall be woven 
into the fabric of free enterprise. Such a man would not 
alone sell his industry to the public, but would be equally 
diligent to sell the public to his industry. And then, to pursue 
the idea further, suppose the public-relations members of 
each of the five hundred and more existing trade associations 
(and you are to imagine them as containing men of the stand- 
ing and character of former President Eliot of Harvard, or 
Justice Hughes of the United States Supreme Court) were 
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to organize, informally, a Supreme Court of American Enter- 
prise, endowed with sufficient funds to conduct inquiries and 
report from time to time on “the state of the Union.” Let me 
italicize the word “Union.” 

Certainly it is becoming plain that the profession of 
public relations requires experience and training as specialized 
as that of sales manager or of laboratory technician. 

Perhaps this suggestion is wholly impracticable; but, as 
I reconnoiter the field, it seems desirable, if not imperative, 
that some means be found to mobilize the conscience and 
enlightened self-interest—not of one division alone, but of 
the entire army of American industry, business, agriculture, 
and finance. Such a mobilization would be for both offense 
and defense. It would be the sharp critic and ruthless surgeon 
of evil practices on the one hand, and on the other the stout 
champion of the American system, minus its crooks and its 
hogs. 

I know there are those who will sneer at what they 
would call my naive assumption that there is a conscience 
in American business, and will use against me the articles 
of indictment which I myself drew a few minutes ago. 

Gentlemen, I know better. I know the averag> business 
man is just as anxious to deal justly with his men and with 
the public as the average politician. I would rather have the 
judgment and conscience of the man who is close to his men 
and the public than the ifse dixit of the intelligentsia who 
would rule the universe from their garrets or their thrones. 

The fault, or rather failure, of business executives, as 
I see it, is not that they are soulless and selfish, but rather 
that they are, or have been, too preoccupied with the daily 
problems of their business. It may be due also, in part, to the 
fact (as one of the executives of your industry informs me) 
that so many of the top men and members of executive com- 
mittees have spent their previous years as specialists in a 
single branch of their industries and have never been under 
the necessity “to see life steadily and to see it whole.” 

But all this only explains, yet does not refute, my con- 
tention that industry’s greatest weakness today is public 
relations. 

Let me return to what I was saying about conscience 
in business. 

On Constitution Day in September I addressed the 
Daughters of the American Revolution. I told them this 
story, and it is a true story. The editor of a fine little news- 
paper in Indiana told me how we went through the depression. 
When advertising and subscribers fell off, he called in his 
men—60 in number—from the oldest pressman to the young- 
est cub reporter. He said to them: “Boys, we have got to 
retrench to keep this paper alive. But we will all go up or 
down together. This paper is in the red, but I do nor intend 
any one of you to see red. I will show my good faith by tak- 
ing the biggest cut, both in dollars and per cent.” They faced 
the music together. Not a man deserted the paper, and the 
paper did not desert a man. The editor said to me: “If St. 
Peter ever pins any medal on my bosom, it will be because 
all through the depression every man in my employ found 
something in his pay envelope every Saturday.” 

And I said to the D. A. R.’s: “That man did more to 
save the Constitution than all the editorials he might have 
written in its honor and glory after he had fired half his 


men 


There are thousands of such men who made similar 
sacrifices to keep their men employed, and who equally “de- 
serve well of the Republic.” Others had the desire to do so, 
but were forced to shut down by circumstances beyond their 
control. I am ready to go to bat for that kind of business man. 

But, unfortunately, there are many others who re- 
trenched only in payrolls, dumping their worker; out on the 
streets to be taken care of by relief agencies—and now beef 
about the public debt incurred in keeping their former 
workers from starving. 


It is a harsh thing to say—as harsh and as kind and as 
kindly meant as the surgeon who tells you an operation is 
imperative—but is it not the cold fact that business men gen- 
erally have lost the confidence of their own workers? Is it not 
the fact that the business man and the politician have been 
competing for the good will of the worker, and the business 
man has lost? Maybe it is not his fault. Maybe it is due to 
forces beyond his control—the war, the depression—but I 
think we would be more sure of the survival of free enter- 
prise if we stopped looking for alibis and said: “Well, some 
of it is my fault, and all of it is my job.” 


Where did business men get within the past month with 
their attack on the social-security act? They got the Bronx 
cheer! That attack was the supreme blunder of the Repub- 
lican campaign. The workers refused to believe that their 
employers wanted to improve an admittedly imperfect law. 
They were convinced that the attack was on the principle 
of the law itself. 


How wrong were they? No answer, perhaps, can be 
given. But certainly the principle of “avoiding the appearance 
of evil” was so clearly indicated that I am surprised that 
persons who call themselves astute began throwing boom- 
erangs so viciously—at themselves. 


To wait until a law has been on the statute books for 
14 months before suddenly notifying workers how terrible 
it is, was in itself an open advertisement that shoddy goods 
were being sold. 


An objective viewpoint would have avoided a blunder 
like that. That is why free enterprise needs a lot of Judge 
Landises of public relations. Many sincere business men, 
busy as they are in the squirrel cage where losses constantly 
chase profits, had never even heard of the social-security act 
until a few weeks ago. But that again proves the very point 
I am trying to make—the need for a division of enterprise 
marked “industrial statesmanship.” 

Consider, as one among many, the problem of old age 
in this machine civilization of modern city life. The most 
amazing change in population trends is going on before our 
very eyes. There were 34 per cent more people over 65 in 
1930 than in 1910—only 20 years earlier. That proportion 
in the upper-age levels is almost certain to increase. In fact, 
actuaries for great life-insurance companies predict that by 
1970—only 34 years from now—there will be more people 
over 50 than under 20; in other words, that the problem of 
the average man only a few years hence will be to take care 
of his parents rather than his children—the greatest shift in 
age groupings, probably, since the world began. It is due, of 
course, to two main factors: fewer babies born per 1,000 
of population; but of those which are born, because of the 
marvelous conquests of medicine—principally in the diseases 
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of childhood, youth, and young manhood—more live into the 
upper-age levels. 


But as your average age line moves up, the industrial 
deadline moves down. The two lines cross, and the point of 
their crossing marks one of the battlefields where free enter- 
prise and free government is to be saved—if it is saved. For 
when the age line passes the industrial deadline, there is little 
point left in the old slogans of “rugged individualism” or 
“initiative” or “courage.” These old virtues have then lost 
their meaning. The door to the “land of opportunity” in 
which these virtues can alone live and thrive has been closed. 

Combine all this with the passing of the free land of the 
West, the recurrence of “boom and bust,” of depressions 
which wipe out banks and other institutions where the sav- 
ings of thrift and toil are invested and, last, that other great 
shift to city life from rural life where, as in the “good old 


. days” there were always useful chores for grandma and 


grandpa to do, and you have the challenge of Doctor Town- 
send, a challenge that cannot be laughed off. 

When I speak of industrial statesmanship, it is problems 
like this 1 have in mind. What are the leaders of our enter- 
prise going to do about them? 

If they do nothing—or little that is effective—free enter- 
prise, in the years just ahead, is going to be subjected to a 
constantly increasing and irresistible pressure from these op- 
portunity-less groups to have the politicians take over the 
management, if not the ownership of your business—for their 
benefit. 

Take unemployment. In terms of social ethics, where 
does the dollar derive a claim to being paid dividends during 
periods of depression, superior to the claims of the laid-off 
worker to being paid unemployment reserves? Why are re- 
serves justified for depreciation, depletion, and amortization 
of machinery and plant, and reserves not justified for “human 
obsolescence” ? 

These are not the questions of a long-haired radical or 
soap-box orator. I quote the exact language of Charles Evans 
Hughes, Chief Justice of the United States Supreme Court, 
who wrote the minority opinion in the recent railroad pen- 
sion case: 

“What sound distinction, from a constitutional view- 
point, is there between compelling reasonable compensation 
for those injured without any fault of the employer (as in 
workmen’s compensation acts) and requiring a fair allow- 
ance for those who practically gave their lives to the service 
and are incapacitated by the wear and tear of time, the 
attrition of the years? I can perceive no constitutional 
ground upon which the one can be upheld and the other 
condemned. The fundamental consideration which supports 
this type of legislation is that industry should take care of 
its human wastage, whether that is due to accident or age.” 


If the social-security act is declared unconstitutional or 
is generally overhauled, I should like to see, first, permission 
to employers to set up their own retirement systems under the 
auspices of government so that the fund for workers will not 
be lost to creditors in event of bankruptcy; and, second, actual 
encouragement to set up these reserves by granting them 
special tax treatment such as we grant to contributions to 
charities under existing income and estate-tax law. I hate 
desperately to see the moral sense of responsibility between 


management and men diluted by transferring all functions 
to Washington. 

On some other occasion I should like to discuss ways 
and means for securing “social objectives without regimen- 
tation, prosperity without paternalism.” Some of the indicated 
avenues for exploration are: 1, further strengthening of trade 
organizations to conduct a constant warfare on those prac- 
tices, like price fixing, which are the very negation of free 
enterprise; 2, developing departments of public relations as 
already discussed; 3, interstate compacts; 4, uniform state 
legislation ; 5, further powers to the Federal Trade Commis- 
sion to approve voluntary arrangements in industry, such as 
those approved by the Supreme Court in the cases of Appala- 
chian Coals, Inc., and Window Glass Manufacturers vs. 
United States; 6, the application of the principle stated in 
the recent opinion of the United States Supreme Court in 
Whitfield vs. State of Ohio, 56 Sup. Ct. Rep. 532, upholding 
the Hawes-Cooper act of 1929, which took the protection of 
the interstate-commerce clause from prison-made goods of- 
fered for sale in violation of state law; 7, a similar principle 
as set forth in Sect. 2 of the 21st amendment to the Constitu- 
tion with reference to intoxicating liquors. All of these points 
could be widely extended to the strengthening of social legis- 
lation by the states and by informal rules self-imposed on 
industry, without the necessity of transferring all power to 
Washington—where it is bound to be an immense prize to 
be striven for by the pressure groups led by demagogues who 
compete in auctioning off the treasury for votes, and in 
despoiling the worker to enrich the drone. 

There is no need for destroying the states and erecting 
a bureaucratic empire in America. Elihu Root pointed the 
way, as far back as 1908, when he said at a conference on 
the conservation of natural resources: 

“The nation cannot perform the functions of the 
state sovereignties. If it were to undertake to perform these 
functions, it would break down. The machinery would 
not be able to perform the duty. The pressure is already 
very heavy upon national machinery to do its present work. 

“T feel deeply impressed, however, with the idea 
that the 46 sovereign states, in the performance of their 
duties of government, are lagging behind the stage of de- 
velopment which the other sovereignties of the earth have 
reached. As the population of our states increases, as the 
relations between the people of each state and other states 
grow more frequent, more complicated, more important, 
more intricate, what every state does becomes more im- 
portant to the people of every other state. . . . 

“Now the states in the exercise of their sovereignty, 
in the exercise of the powers reserved to them, rest under 
the same kind of duty, a duty that forbids any state to live 
unto itself alone. 

“The Constitution of the United States prohibits the 
states from making any agreements with each other with- 
out the consent of Congress, but you can make any number 
of agreements with the consent of Congress. Why should 
not the powers that are reserved to the state sovereignties 
be exercised by those sovereignties with wise regard for 
the common interest, under a firm resolve to make it 
wholly unnecessary that this continued pressure to force 
the national government into the performance of the duties 
that the states ought to perform should continue? It is 
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high time that the sovereign states of the Union should 
begin to perform their duties with reference not only to 
their own local individual interests, but with reference to 
the common good.” 

And then, above all, we must recognize that our “need is 
not to emphasize our differences but, rather, to understand 
our interdependence,” to quote Louis Taber, master of the 
National Grange. What is desperately needed in America 
right now is an era of good feeling and fair dealing between 
capital and labor, industry and government. With that— 
plus our technology, invention, and power—nothing is im- 
possible. Without it, anything is possible. 

American industry has been built on the struggle for the 
consumer’s dollar by offering most and best for least. That is 
competitive capitalism at its best. It becomes destructive when 
it is a competition of who will pay the least wages. The re- 

' sponsibility of industrial management to build a floor below 
which wages are not to go is tremendous. American indus- 
tries must cooperate with each other, and with government, 
to find ways and means by which the masses who wish to 
work may live in decent comfort and security. The choice, as 
I see it, is between wages and taxes; between self-disciplined 
capitalism and state socialism; between free government 
based on the consent of the governed and ancient tyrannies 
under modern masks. 

Although I cannot demonstrate it on a blackboard, I 
have a feeling—as compelling as a religious conviction—that 
if industry will constantly pass on to the worker and the 
customer the savings of labor-saving machinery and inven- 
tion, rather than siphon them off into pools of watered secu- 
rities, it will by that process keep distribution and production 
in balance, and go as far toward Utopia as our poor human 
natures will go or be driven. 

Gentlemen, what is this legacy of free enterprise which 
we received from our fathers? Even with its failures and 
shortcomings, it is the best in the world. We have 6 per cent 
of the world’s land area and 7 per cent of its people. But that 
7 per cent has 32 per cent of the world’s railway mileage, 
58 per cent of its telephones, 36 per cent of its developed 
water power, 76 per cent of the world’s automobiles—enough 
so that every man, woman, and child under the flag, 130,- 
000,000 Americans, could climb into these cars and all ride 


on rubber at th: same instant of time, a nation on wheels, a 
miracle of achievement in which bureaucrats played no part. 
The rubber that goes into the annual production of tires 
would make a tire that would go around the world and 6,000 
miles to spare—a rubber-tired planet, if you please! When 
Stalin or Hitler or Mussolini do half so much, it will be 
twice as much as they have done! 

This little 7 per cent of the world’s population has 44 
per cent of its radios; produces 60 per cent of the world’s 
petroleum, 48 per cent of its copper, 43 per cent of its pig 
iron, 47 per cent of its steel, 58 per cent of its corn, 56 per 
cent of its cotton, 25 per cent of its sugar, 33 per cent of its 
coal. Of the commodities it does not produce, this little 7 
per cent of the world’s population goes out into the world’s 
market and buys 50 per cent of its rubber, 50 per cent of its 
coffee, 75 per cent of its silk. This 7 per cent of the world’s 
population has 45 per cent of the world’s total wealth; and 
far more than half of all the wheels that turn on this planet, 
from locomotive drivers to the wheels in milady’s wrist 
watch, turn on American soil. In the worst year of the worst 
depression of our history 30,000,000 out of 32,000,000 Amer- 
ican boys and girls of school age stayed in public schools. 
And on the point of security for old age this little 7 per 
cent has $108,000,000,000 of protection on the lives of 64,- 
000,000 Americans, more security than all the rest of the 
world put together. 

Gentlemen, I am a friend of the system which has done 
these things. With all its faults, follies, and crimes, it has pro- 
duced and distributed more of the goods and comforts of 
living to more people over a greater territory and for a longer 
period of time than any other system in any other country 
since Adam walked out of the Garden of Eden. Neither of 
the princes of Babylon, the Pharoahs of Egypt, the emperors 
of Rome, the lords of feudalism, or the dictators of today 
ever served the common man one-half so well. 

It is worth saving, gentlemen! But praise of its virtues 
alone will not save it. We must cure its defects, remedy its 
abuses. If we resolutely set our hands to this great task, we 
can be confident in the prophecy of Robert Burns that: 

“A virtuous populace will rise the while, 


“And stand, a wall of fire, around their much loved 
isle.” 


Big Business v. Small Shopkeeper 


ENGLISH VIEWPOINTS 


Debate between W. Herman Kent, Sir George Schuster, Captain, Harold Balfour, M.P., and H. G. Selfridge, Junr. 
) Over British Broadcasting System, Jan. 19, 1937 


I—W. Herman Kent 
Secretary to the National Federation of Grocers and 
Provision Dealers’ Association 
EARLY two million persons are engaged in the re- 
N tail distributive trades. More people are employed 
in these trades than ever before. A large proportion 
of those people are employed by private individual shopkeepers 
and family businesses, who are doing 62 per cent of the 
retail trade. Therefore I confidently plead their claims for 
public consideration. Let me make my position clear—I stand 





for private individual enterprise, for those businesses pos- 
sessing individuality and personality as represented by the 
man or the family running them, whether in one shop or fifty 
shops and whether in the main or the back street. I join issue 
with my friends on the other side of the table when the 
businesses are public companies, when big finance enters in, 
when they are linked up (under a variety of names) inte 
a cold-hearted corporation or a chain of characterless con- 
formity or departmental stores of domineering dimensions— 
when, in other words, they are ruthlessly using the ‘long 
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purse’ (or the shareholders’ pocket) to assimilate or to anni- 
hilate the small shopkeeper and the private enterprise family 
concern. 

Let us look at what is happening. Take a provincial 
town with its High Street identified by its varied shops, over 
which many of the traders live. The traders have for many 
years served the community—not only in their shops, but in 
many other directions as citizens. They know the require- 
ments of their customers like the alphabet, they give credit 
when times are difficult, and they make ‘family trading’ 
more than mere advertising talk. Then comes Big Business, 
with its capital capacity to buy up the private shopkeeper or, 
if that fails, to put him out by intensive competitive cash 
trading. The chain stores crowd together in the High Street, 
which becomes just a monotonous uniformity of shops that 
may be found anywhere. In the larger towns there also ap- 
pears the departmental stores, a sort of jack-of-all trades 
and master of none, offering decorative ornateness in return 
for lost individuality. Similarly, on new estates, Big Business, 
able to stand a loss on a new branch for a year or two, gets 
in at a figure beyond the capacity of the small trader to pay. 
Is that well for the community? On working-class estates 
harassed mothers who used to ‘run to the shop’ a minute or 
two away, for anything they wanted, often have a walk of 
ten minutes there and ten minutes back (or even longer), 
whatever the weather, to do a bit of shopping. 

By sheer reiteration new ‘values’ are established in the pub- 
lic mind—but are they real values? Surely there is much to be 
said in favor of the sturdy survival of individual private 
enterprise, of the small shopkeeper and of the family con- 
cerns. These are the people with whose fortunes I am mainly 
concerned and, I submit, the consumer-public is vitally 
concerned if it values the individuality of our towns and 
cities are represented by their shops and their shopkeepers. 
In these days of mass production and mass-mindedness we 
cannot spare individuality in the nation. These shopkeepers 
are true individuals and community assets. They have ‘live 
stakes’ in the places where they carry on business. What 


money they make they largely spend where they make it. 
They ungrudgingly render municipal and social welfare serv- 
ices. In the majority of cases they have graduated from the 
ranks of assistants to master-men in their trades, which is a 
very good reason for their continued existence. They are 
generally real masters of their shops, in which their personal- 
ities are given full scope in individual customer service. 

Can Big Business substantiate a claim to community 
service? Let a local Vicar, in a letter to the Press, make 
answer: 

There is another aspect of the ‘Chain Stores’ question 
which is causing serious concern to clergy and other social 
workers. A local shopkeeper advertises in the parish maga- 
zine, subscribes to the local hospital and to other charitable 
objects, and gives gifts and prizes for the sales, bazaars, 
whist drives, etc. His shop is acquired by one of the big 


_ concerns, and generally all this ceases; the managers do not 


seem to have power to subscribe to these things. In a town 
where eight or ten of the best shops have been taken over 
in this way there is a great loss to all churches and social 
services. 

To put it in another way: The shopkeepers for whom 
I stand have helped to build up their towns. Big business 
comes in to reap the profits—profits which do not remain in 
the town, but go to pay directors’ fees and shareholders’ divi- 
dends—a substitution which, if it continues, will rob my 
listeners’ sons of their chances of one day becoming master- 
men in the distributive trades instead of merely branch man- 
agers of chain stores. 

In the United States, and in European countries, the 
problem is being tackled by legislation restricting chain store 
development, because there is recognition of the fact that 
indvidual enterprise and ownership are essential parts of 
national life. The Chairman of the Liverpool Chamber of 
Commerce recently put it well when he said that the stability 
and independence of this country has been built up by men 
who had a stake in the country—and this is what the small 
shopkeeper possesses. 


Ii—Sir GeorcE SCHUSTER 


As I see it, the real issue in the public interest is not 
as between big and small, but as between efficient and in- 
efficient business. Inefficiency in business can do immense 
harm to the public interest. Efficiency, provided it is used 
for the right objectives, can render a real community service 
—much more real than sending an odd guinea to local chari- 
ties or whist drives—though I do not deny the value of these 
phases of local life. Now what are the ‘right objectives’ of 
which I have spoken? I say first, good value to the public; 
second, fair conditions of employment; third, a commercial 
return large enough to attract an adequate supply of capital. 

These three objects involve two main needs—on the 
one side efficient economical management, and on the other 
a proper interpretation of the requirements of the public. I’m 
going to leave the latter point to Selfridge, and concentrate 
myself on efficiency and economy. Unless the distributive 
service is performed without waste, someone must suffer— 
either the primary producer gets too little, or the wages 
must be cut or the public must pay too much. 

Now is the large or small retail organization most likely 
to meet these needs? I say without hesitation, the well- 


organized large business, because such a business can com- 
mand certain definite advantages: First, large-scale euying 
and quick turnover, which means lowest prices and fresh 
goods; second, economical operation, with central reserves 
of stocks; and third, highly qualified management, because 
large-scale business can afford to employ the best brains 
and put each section in the hands of a specialist. 

Let us try to test the position by the facts. 

The chairman has told us that rather more than nine 
out of ten shops in this country are small private shops. Yet, 
in spite of their numbers, they only do about 60 per cent of 
the country’s trade, and the remaining 40 per cent is done 
by less than one-tenth of the shops, which are in the hands 
of Big Business—that is, multiple or chain store concerns— 
cooperative stores, and large departmental stores. 

Now the mere fact that big organizations have attracted 
so much of the trade shows that they have met a public need, 
for the public is free to buy where it likes. This point is 
simple but all important. My second point goes to the roots 
of the whole problem. The key to economy in distribution is 
adequate turnover. Now all the estimates agree that the hun- 
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dreds of thousands of small private shops are doing an average 
turnover of less than £40 per week. But this doesn’t tell the 
whole story. A mere average figure is misleading, for amongst 
this mass, there are a number of high-class concerns doing a 
much larger business. This means that there must be a huge 
residue of small shops whose average turnover is very much 
less—probably less than £30 per week. And I want to chal- 
lenge Mr. Kent that a small shop of this kind can only 
survive either by sacrificing wages, or value to the public, or 
by resting on a strictly uneconomical basis, for example, if 
it is run as a family affair in order to supplement other 
sources of income. And what is the effect of having this vast 
number of small shops each doing this small turnover? If the 
prices which they charge are kept down because the families 
which run them are not properly paid, is it not true to say 
that the amount of the national turnover which they absorb 
would, if added to the more efficient shops, enable those to 
give still better value to the public? I submit—and this is the 
conclusion reached by all recent studies of the position—that, 
mainly as a result of these masses of small shops, retail 
distribution is costing the nation much more than it needs. 
By all means let us remember the human side. But there 
are issues of deep human importance involved in this need 
of efficiency in distribution. In the economic field nothing is 
mort important today than to reduce the cost of distributing 
food so that, on the one side, the consuming public may 
afford better standards of nutrition, and on the other, that 
the producing farmers may get the maximum return. Again, 
having regard to the millions engaged in the distributive 
trade, their standards of employment are a matter of national 
importance. I do not by any means claim that the standards 
prevailing in Big Business are as good as they should be, but 


I do claim that if Big Business methods have free scope to 
rationalize turnover and spread good organization it will be- 
come easier for the nation to tackle the problem, and that it 
is the mass of unorganized small businesses which is the 
chief impediment to the introduction of uniformity in stand- 
ards of employment, the lack of which is one of the chief 
obstacles to a general improvement. 

Now I don’t want to be misunderstood. I am not saying 
that every Big Business is 100 per cent efficient, nor do I 
ignore that there are dangers to guard against, such as becom- 
ing unwieldly, over-centralized, mechanical, losing the human 
touch. On the other side, I am also not saying that every 
small business is inefficient. I recognize the admirable way 
in which many single proprietors run their businesses, the 
value of their personal consideration, their services in villages 
and thinly populated areas where a large turnover is impos- 
sible. But what I do claim is that, if there is anything wrong 
in our retailing system, it is to be found not in the overgrowth 
of Big Business, but in the unorganized mass of the less 
efficient single shops. And I further claim that the multiple 
shop system represents the rationalization of the retail trade, 
that it is leading the way to lower prices and better market- 
ing, and that its healthy competition is tending to more 
efficient distribution by weeding out the inefficient and tuning 
up the rest. 

Another point: it is no use arguing against Big Business. 
It is with us as a fact. The practical problem is to combine 
scope for humanity and individuality with the advantages of 
these big organizations. That is a problem which we must 
tackle. But to deny the advantages of big organizations to 
retail distribution, alone of all our economic activities, would 
create a dangerous and unbalanced state, and put the public 
far too much in the hands of the big manufacturers. 


I1I—Capr. Harotp Ba.Frour, M.P. 


The future of private trading is a political problem, for 
the community as a whole is affected by the changing nature 
of retail distributive channels. In my view, adversely; for 
the uncontrolled growth of cooperative and multiple chain 
stores is based on diversion of trade in increasing amounts 
from the independent retailers. These new elements I do not 
attack or accuse of illegal practice; but, simply, there comes 
a time in the development of all new movements, like rail- 
ways and transport and public utility supplies, when their 
question of continued uncontrolled development must be 
judged in the social interests as a whole, and in each of 
these instances legislative control has been established. I be- 
lieve that, in the interest of the independent shopkeepers, the 
consumers, and the ratepayers, the time is here for some 
control. 

Evidence from several sources says there are about a 
million shops in the country. The National Chamber of 
Trade last year put the figure of cooperative and multiple 
stores in this million at ten in every hundred. My evidence 
is even more conservative and says four in every hundred. 
Now taking an accepted figure of the cooperatives’ and stores’ 
share of the total retail trade, we find that this 4 per cent of 
big business does no less than 30 per cent of the retail trade. 
The great part of this growth has taken place in 15 years 
or so. If, as seems reasonable to suppose, the rate of expan- 
sion is maintained, or tends to speed up a little, as is likely, 





then in, say, twelve more years 8 per cent of the shops will 
do 60 per cent of the trade; a little later still and we shall 
be having 12 per cent of the shops which exist now able to 
do 90 per cent of the trade. In fact, the big people have but 
to treble their numbers virtually to capture the retail trade 
and exterminate the small shopkeeper, and there is, I believe, 
actually a campaign in progress from one section of Big 
Business to do this very thing. I believe this would be a dis- 
aster. As Mr. Kent rightly points out, it would kill some- 
thing of national value, the spirit of adventure, enterprise, 
and initiative whch has characterized the British race in their 
history of greatness, and of which the little shopkeepers have 
shown they had their full share. 

Surely, if you protect by legislation tangible things such 
as agriculture, manufacturers, try to safeguard the standards 
of miners by coal schemes and say all this is in the national 
interest, is it not equally logical and right to protect by 
legislation these national characteristics which are perhaps 
the most valuable assets we have? 

Now take another point of view—that of the consumer. 
I do not believe the uncontrolled killing of the small man 
would be in the interests of consumers. People sometimes 
say to me: ‘But the big stores give people what they want 
more cheaply.’ I do not accept this as by any means general, 
and where it is, the reason can be that the big people skim 
the shopping cream. They will sell easy things which need 
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no service behind them. For instance, they will sell a kipper 
in cellophane but not handle wet fish. And what is to happen 
to the consumers if those who are accustomed to sell the 
difficult with the easy, the less profitable with the more 
profitable, to expect to give service with sales and after sales, 
are to lose their good trade and be left only with the less 
profitable? ‘They must have some cream or go under. And 
when they have gone, will those who have conquered change 
their trading ways? No. The trade would be canalized in a 
few hands who would give service or not, as they chose, 
while the much-vaunted ‘cheapness’ might disappear in a 
general raising of prices to the consumer, with no competitors 
to say ‘nay’ to a holding up to ransom of the community by 
the few ‘big interest’ survivors. 

There is yet another section of the people to whom sur- 
vival of the small man must be of vital importance: the 
ratepayers of our towns. When the four out of a hundred 
shops at present owned by big interests has grown to twelve 
and has put the other eighty-eight out of business, who will 
find the rates which these eighty-eight used to pay? It will 
be the rest of the ratepayers. Thanks to some statistics pub- 
lished by the Auctioneering and Estate Agents Institute, we 


can follow this thought by example of a city like Glasgow, 
which has 1,147,000 population, with 19,165 retail shops, 
or about 1 per 60 people. The big interests have 132 shops 
total, with an average rateable value of about £1,000, giving, 
say, £132,000 rateable value. But there are no less than 
16,723 little men of about £100, giving an average of 
£1,672,300 rateable total. Now remembering our 4 per cent 
of shops doing 30 per cent of the trade, and that tripling 
this + per cent will kill the others, we find that in Glasgow 
£396,000 rateable value of big traders could displace £1,- 
672,300 of little traders. Who is to make up the difference? 
Let me remind you it will be you who pay rates. 

I submit that, in the interests of the people as a whole, 
consumers, ratepayers, and shopkeepers, the time to review 
this new development is now. On January 29 I have a 
Private Bill in the House of Commons, putting forward my 
scheme for controlling the developments. Whatever may 
happen then, whatever the Government may say, whatever 
big guns the big interests may make to boom, sooner or later 
the community will demand action—and I only pray before 
the damage is too far done. 


IV—H. G. Se_rrice, Junr. 


Mr. Kent and Captain Balfour have, if I may so so, 
based their case almost entirely on sentiment, and, quite 
frankly, I do not see what else they could have done; for 
if you leave out sentiment, it seems to me that they have 
no case at all. But let us just see how far sentiment conflicts 
with intelligence. 

Mass production has come to stay; the world simply 
cannot afford to do without the economies of mass production 
that only big manufacturing business can obtain. This being 
so, then only big business in distribution can adequately bal- 
ance in the customer’s interest the existing influence of the 
powerful mass producer. Otherwise you get, as Sir George 
implies, the manufacturer taking up an undesirable position 
as the chief factor in deciding what the public are given, 
and the result will be a multiplicity of small shops little 
better than human slot machines. These are often highly 
uneconomic to their owners, but are satisfactory to the big 
manufacturers, who naturally like having a large number of 
tame outlets for what are virtually monopoly products. 

This may be seen, for instance, in the tobacco and con- 
fectionery trades today, where the development of manu- 
facturers’ brands at a maintained price has fostered an 
immense number of little outlets jostling each other at every 
street corner. 

So big business in merchandising is in the customer’s 
interest. It is also in the interests of all manufacturers who 
have no monopoly, but who have to compete for the cus- 
tomer’s attention; for they prefer to sell to the big retailer 
who can save them money by giving big orders, and who 
can arrange for important displays of their products. 

The big retailer can cooperate with manufacturers in 
experimenting with new lines. I know one big chain store 
which maintains a branch solely to that end—to try out its 
ideas. They use it to experiment and create demand for 
new lines—new methods of all kind. With the best will in 
the world, the small shopkeeper cannot afford to do this. 

The big store with its facilities in space, staff and 


capital, gives the customer a selection and variety that the 
small shop is necessarily incompetent to do. The big store 
probably carries nearly one million different kinds of things 
in its stock (hardly skimming the cream). By actual count, 
a big hosiery department normally carries over 10,000 dif- 
ferent kinds of stockings on its shelves. 

Thirdly, big business is in the interest of the employee. 
It is most regrettable that there is no official information 
in this country; but the Census of Distribution that the 
Irish Free State undertook in 1933 gives a comparison that 
is accurate enough to illustrate my point. It shows that the 
average wage of all persons engaged in shops that did over 
£50,000 a year was 100 per cent higher than what was 
paid in the small shops doing between £1,000 and £10,000 
a year. This higher wage can be paid not at the expense of 
higher prices, but because of more efficient working. 

Then let me take service. First, service to the customer, 
which is a little different thing from the technical buying and 
selling of goods: in spite of what Mr. Kent says about 
personal attention, there is no question but that the big retail 
business can give far greater real service than can the small 
shop. The quality and amount of personal attention the cus- 
tomer gets from the small proprietor depends on the latter’s 
mood; the service of the big organization, on the contrary, 
is based on a carefully planned policy in the customer’s 
interest—a much more real advantage. 

The wide service of delivery; the great assortment of 
stock selected by experienced specialists—one buyer of hand- 
bags is worth over a couple of thousand a year to his depart- 
ment, and he tours the Continent and America for ideas; 
features such as a theatre ticket office; a travel agency; 
exhibitions and .unusual displays—all these are instances of 
the features that big stores and only big stores can provide 
in the service of their customers. 

Then, again, a big store gives its selling staff an oppor- 
tunity of specializing and learning the technical points of 
their merchandise. It does so as part of its planned policy 
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of management; by lectures and by organizing visits to the 
manufacturing centres. Its salespeople are in a position to 
give a far better real service than can the relatively untrained 
assistant in the small shop, however personally sympathetic 
he may be to the customer. 

Another factor of service to society is that the big retail 
business creates the shopping centre. Little shops cluster 
round it and reap the benefit of the customers that flow to 
its great displays. Its advertisements set the standard of 
price and quality to the whole country. 

As to judging whether the big organization or the small 
shop is most in the public interest, surely the public can 
safely be left to decide. Captain Balfour proposes in his 
Bill to give to politicians the authority of saying where the 
public shall shop. This assumes for the politician too much 
wisdom; the public will always shop where it pleases. Or 
not shop at all. And it is showing its preference increasingly 
for the big store, 

After all, there is nothing inherently admirable about 
being a small shopkeeper. Why, then, should Mr. Kent and 





Captain Balfour fight to keep them in business in the face 
of a clearly expressed public preference? On the contrary, 
the small man who tries to prohibit growth is a prince of 
rearguard minds, handicapping the efficient development of 
national distribution. Nor must it be forgotten that big 
business has been created by men who had the capacity and 
energy to refuse to remain small. To legislate against their 
growth would, as Sir George suggested, be to sacrifice their 
vitality. 

In conclusion, I don’t want to suggest that there is not 
and will not always continue to be an adequate future for 
the small individual trader who deals in specialties and 
luxury articles, and who caters for those who are prepared to 
pay for the personal attention of the proprietor, and for his 
expensive highly individualized service; but, on the other 
hand, I should like to make it clear that it is against the 
national interest to permit the small shopkeeper to hold up 
the national channels of distribution, and I say emphatically 
that nothing will be gained from attempts, which in any 
case are bound to fail, to keep him artificially alive. 


The Improvement of Administrative 
Law: An Opportunity for the 
Legal Profession 


By E. SMYTHE GAMBRELL 
Atlanta, Ga. 
Before midwinter meeting, House of Delegates, American Bar Association, Columbus, O., Jan. 6, 1937 


tutional government was the independent judiciary. 
The makers of our federal and state constitutions 


A DISTINCTIVE feature of early American consti- 


provided for the separation of powers in three coordinate, 


branches of Government, namely: legislative, executive and 
judicial. In the midst of current criticism of alleged in- 
creasing disregard of the separation doctrine and the multi- 
plication of boards and bureaus, a review of the development 
of our scheme of government during the past century and 
a half is both interesting and timely. 

Founded to satisfy the longings of the settlers for free- 
dom from political oppression, this country in the beginning 
neither had nor desired strong government. Early Americans, 
exalting the philosophy of “rugged individualism,” had in- 
frequent contacts with government. They made their lives 
and fortunes in their own way. For a century social and 
economic forces cooperated to belittle the importance of gov- 
ernment. The President, under the constitutional mandate 
requiring the chief executive to “take care that the laws be 
faithfully executed,” had few assistants in the administration 
of the civil duties of his office. 

During the last half century, advance in science, inven- 
tion and general learning, and the increase in population, 


have rapidly transformed our national life in its most funda- 
mental aspects. The pioneers have completed their work and 
frontier living has given way to the concentration of business 
and people in urban communities. We are in an era of indus- 
trialism. Large scale enterprise has superseded individual 
effort. Our Democratic form of government latterly has been 
called upon to absorb the impact of strange forces and to 
assume increasing responsibilities. 

Social and economic developments have added materially 
to our prosperity and have made for the integration of our 
country, but the specialization of industrial enterprise has 
created interdependence and an economic and social vulner- 
ability calling for greater public control. These developments 
have made the idea of relation the significant feature of cur- 
rent social life. And they necessarily have been reflected in 
the legal order—as law seeks to give expression, effect and 
reasonable stability to the generally accepted notions of 
social and economic propriety. One of the most striking 
changes in the institutional law of the country has been the 
rise of a system of public administration. 

Distribution became such an important factor that Con- 
gress in 1887 yielded to popular clamor and established the 
Interstate Commerce Commission to regulate railway trans- 
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portation. State commissions of similar nature were created. 
These commissions were vested with authority to inquire into 
the affairs of utilities, and to promulgate and enforce rules 
and regulations and to adjudicate certain controversies. To 
a limited degree they were given legislative, executive and 
judicial powers. 


Time honored forms and procedures of legislatures and 
courts were not suited to dealing with the technical and 
minutely detailed problems and the constantly changing cir- 
cumstances of public service organizations. The improvement 
of administrative technique in the field of private business had 
given rise to public demand that scientific methods and eff- 
ciency be introduced into the processes of government. Ad- 
ministrative procedure, properly conceived, offered advan- 
tages in that it (a) provided a staff of experts to deal with 
dificult problems in special fields, (b) functioned informally 
and continuously from day to day on matters too complex and 
too changing for general legislative treatment and too urgent 
to await the slow procedure of ordinary courts, and (c) for 
the most part was simple and inexpensive. 


The exigencies of the World War brought about the 
establishment of many additional boards and bureaus for the 
marshaling and efficient employment of our national resources 
in that conflict. Some of these emergency agencies gave 
promise of permanent usefulness and were retained in our 
polity at the end of hostilities. The recent depression has 
called for even greater social and economic discipline and 
a further centralization of power, with the result that still 
other agencies have been created. Each state now has at 
least a score of them, and it is reported that the Federal 
government has seventy-three dealing with approximately 
two hundred and seventy-five different types of problems. 


To date our efforts to create or adjust governmental 
institutions to meet changing conditions have been aimless, 
haphazard and informal. In large measure this may have 
been due to the disfavor with which many members of our 
profession have looked upon the hybrid characteristics of 
administrative agencies, and perhaps to our hope that, with 
minor exceptions, the established modes of court and legis- 
lative procedure might continue to satisfy the requirements 
of our rapidly moving life. 


Agree as we may with some of the strictures of the 
late Mr. Beck in “Our Wonderland of Bureaucracy” and 
of Lord Chief Justice Hewart in “The New Despotism,” 
we must recognize that the old' order of laissez faire has 
become outmoded, and that the people as a whole—people 
who are potential victims of future disturbances in our highly 
complicated existence—are more and more insisting that 
government give some direction to the forces about us. 
Just as the automobile and the airplane have created haz- 
ards undreamed of by our Colonial ancestors, so the ma- 
chines of modern economy and society have brought many 
new perils along with countless blessings. We may as well 
rebel against the stop-light and the traffic officer on the 
speedway as to question the necessity of agencies to regulate 
and police our modern social and economic order. The mani- 
fold incidents of an adequate administrative program—in- 
volving the daily contacts of one hundred thirty million 
citizens with the Federal government, forty-eight state gov- 
ernments and thousands of municipal governments—cannot 


be supplied by the executive, legislative and judicial branches 
of governments functioning according to procedures of a 
century ago. And, despite the provisions of the Federal and 
State constitutions regarding separation of powers, statutes 


‘creating administrative agencies have been uniformly upheld 


by our courts where the agencies were properly conceived 
and administered. 


Complete return in administrative matters to stiff, cum- 
bersome, dilatory and expensive procedure of courts and 
legislatures is unthinkable. Law, both substantive and ad- 
jective, is a human institution, created by human agents 
to serve human ends. It is something said about life, and, 
as Emerson has observed, life is more important than any- 
thing that can be said about it. Those of us who would 
complain that the judicial function is slipping away from 
the judicial system and our profession, may well consider 
why and by whose motion (or default) this is taking place. 
Administrative boards have sprung up because they have 
held promise of expeditious, accurate, effective, and in- 
expensive action. Their creation represented in part the 
public’s revolt against a court system which exalted con- 
tentiousness. The necessity for the establishment of some 
of these agencies might have been obviated by our season- 
ably dredging the existing channels of justice. We of the 
legal profession must be made ceaselessly aware of the fact 
that the continued existence of the legal profession, the 
courts and other social and political institutions will, and 
ought to, be influenced and determined by the extent of 
their abiding social usefulness. 


While, at the beginning, Federal administrative ac- 
tivity was negligible in scope and was under the direct 
supervision of the President, in the course of time with the 
increase of governmental responsibility and services and the 
multiplication of agencies of diverse functions, there has 
arisen a condition in which the President is unable per- 
sonally to oversee all such agencies. They now are manned 
by 850,000 civilian employes in all parts of the world. 
Some, exercising not only executive and legislative func- 
tions, but judicial functions as well, seem not to recognize 
accountability to the executive or any court of review. There 
are many defects in present administrative procedures—many 
abuses have crept in. In situations where the governmental 
agency has the multiple role of policy maker, complainant 
against a citizen, prosecutor, judge, and executioner, the 
temptation and opportunities for arbitrary action are almost 
unlimited. And countless distinct bureaucratic procedures 
baffle not only the lay public but lawyers as well. 


In many instances legislatures appropriately have pro- 
vided that the decisions of administrative agencies or offi- 
cials, in respect to administrative matters, after notice and 
hearing, shall be final. Summary procedure expedites the 
administrative service. But agencies with judicial powers 
are courts in fact, and in the exercise of judicial functions 
ought to be free of influence from executive or legislature. 
Where there is an uncertainty as to salary or continuance 
in office, essential judicial independence is lacking. I be- 
lieve we all agree that in the substantial controversies be- 
tween the citizen and the government the decisions of ad- 
ministrative officers, at least in respect to legal questions, 
ought to be reviewable in a tribunal independent of the 
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administrative services and having long tenure of office. But 
resulting disadvantages will outweigh the advantages of re- 
view unless the reviewing courts can act efficiently and 
with dispatch. 

Frequently the appropriate theory or form of review 
is not clear and there is great uncertainty and confusion 
in the precedents as to how far review shall extend in a 
given case. Granting that in certain situations where the 
administrative agency passes on judicial or quasi-judicial 
issues there shall be court review, shall the court review all 
issues or only questions of law and accept the previous find- 
ings of facts as final? On the one hand it is contended that 
without full review of law and facts the right of review 
is illusory, and on the other that review of facts brings 
needless delay and imposes on a non-expert court an onerous 
burden that properly should rest finally on the administra- 
tive agency and its experts. Chief Justice Hughes, in ac- 
cepting as final the administrative findings of fact, where 
supported by evidence, recently declared: “To hold other- 
wise would be to defeat the obvious purpose of the legis- 
lation to furnish a prompt, continuous, expert, and inex- 
pensive method for dealing with a class of questions of fact 
which are peculiarly suited to examination and determina- 
tion by an administrative agency specially assigned to that 
task.” The Chief Justice on another occasion has said: 
“The judicial quality does not reside in form or ceremony, 
still less in circumlocution and avoidance of the pith of the 
matter. The judicial quality of procedures is found in the 
impartial hearing and a reasoned determination . . . and it 
may be speedy, summary and . . . businesslike without losing 
its character.” 


If court review is to function successfully in the welter 
of current disputes between government and individual, courts 
must be stripped of excess formality, and the legal pro- 
fession as a whole must develop a technique of procedural 
dispatch. The wheels of government cannot be stopped while 
cases involving no constitutional issues are taken before one 
of a hundred separate district courts, thence to an inter- 
mediate appellate court, and perhaps thereafter to the 
Supreme Court. 


In this state of administrative confusion and dissatis- 
faction lies an opportunity for constructive leadership and 
statesmanship on the part of the legal profession. No other 
group is as familiar with the problems involved. When we 
become fearful of the untamed nature of administrative tech- 
nique, we may take comfort in remembering that adminis- 
trative procedure is usually quasi-judicial in form and that 
quasi-judicial processes in time become judicial in spirit. 


The Court of Chancerv originally was a purely ad- 
ministrative tribunal. But the administrative element waned 
and in time the judicial element became strong, as rules of 
procedure and substantive law slowly developed. The estab- 
lishment of equity, after a period of professional resistance, as 
a coordinate branch of the law, and its final absorption into 
the general body of the law, softening the austere nature 
of the common law system, is comparable to what more 
recently has been taking place in our administrative regime. 
The great contribution to our jurisprudence by equity should 
serve as an inspiration to the performance of the construc- 
tive service which present day lawyers are privileged to 


render in bringing into our law the demonstrated advan- 
tages of administrative procedure as an implement of gov- 
ernment, with appropriate safeguards against abuse. 

The task that faces the bar is a real one calling for 
independent and open minds in its leaders. It means a 
review of some of our philosophy as we move farther out 
of the agricultural age and into an age of industrialism. 
There is much in established procedure that ought to be 
saved, and the salvation of the good lies in our getting rid 
of the bad. We must abandon an indolent policy of drift 
in respect to this growing area of government. Instead of 
continuing piecemeal patchwork, we should undertake a 
comprehensive rebuilding—we should aim at establishing 
a coherent system of administrative justice, with an eye to 
competent, impartial, speedy, administrative action. 


Indicative of a growing sense of responsibility on the 
part of the bar is the attention now being given to im- 
provement in this field by this association. Its special com- 
mittee on administrative law has recommended the divorce- 
ment, as far as practicable, of judicial functions from execu- 
tive and legislative functions of government. The commit- 
tee has recommended the establishment of an independent 
United States administrative court having power to try ju- 
dicial issues now passed upon by the multitude of adminis- 
trative boards, as well as certain other judicial issues. The 
details of organization and jurisdiction of such a court are 
naturally the subject of considerable dispute. During the 
last session of Congress, Senator Logan, after much study, 
introduced a bill which bears his name, and which would 
give to the proposed central administrative court: (1) The 
Jurisdiction now vested in the Court of Customs and Patent 
Appeals, the Court of Claims, the Customs Court and the 
Board of Tax Appeals; (2) The jurisdiction of the United 
States District Courts over actions against Collectors of 
Internal Revenue for the recovery of taxes and over suits 
to enjoin the collection of taxes; (3) The jurisdiction of 
the District Court of the United States for the District of 
Columbia in proceedings of extraordinary processes against 
officers and employees of the United States; (4) Jurisdic- 
tion to review the action of any governmental agency for 
refusing to admit any person to practice before it or dis- 
barment from practice; and (5) The exclusive jurisdiction 
now vested in any governmental agencies, over the revoca- 
tion of licenses, permits, registrations or other grants for 
regulatory purposes. 


It appears that Senator Logan and the co-sponsors of 
this legislation would capitalize on the successful function- 
ing of the present Court of Customs and Patent Appeals, 
the Customs Court, the Court of Claims and the Board of 
Tax Appeals and would merge these bodies into the new 
court, transferring their judges to serve as a nucleus for the 
judicial personnel of the new tribunal. Legal scholars and 
practitioners already have offered many substantial objections 
to the proposed legislation, some constitutional, and others 
practical. It is not within the province of these brief remarks 
to consider and evaluate them in detail. 


The Supreme Court of the United States frequently 
has construed the third Article and other previsions of the 
Federal Constitution in relation to constitutional courts, so- 
called legislative courts, and administrative tribunals vested 
in some degree with all three functions of government. There 
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is regrettable lack of harmony in the decisions on the ques- 
tions involved. And there is great diversity of opinion as 
to the practical and functional advantages to be derived from 
wholesale consolidation of the judicial function in adminis- 
trative law. No reform legislation of sweeping proportions 
should be enacted in this field until competent persons 
have conducted thorough research into its constitutional 
and practical aspects and until there is reasonable assurance 
that the legislation will be not only constitutional but 
workable. 

A number of years ago this association, recognizing that 
overhauling of the administration of justice in most of the 


states was long overdue, and that worthwhile reform called 
for the participation and leadership of lawyers and laymen 
who could think and act intelligently and objectively, pro- 
posed the establishment of state judicial councils. Many 
states as a result of this suggestion have established such 
councils which have rendered and still are rendering services 
of incalculable value. These are the logical bodies to make a 
special study of state administrative procedure at this time. 
It occurs to me that there should be a national body of 
corresponding character and purpose. The reform of admin- 
istrative machinery and practice is only one of many tasks 
that await such a body. 
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